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ROLE  OF  CONGRESS  IN  MONITORING 
ADMINISTRATIVE  RULEMAKING 


THURSDAY,  SEPTEMBER  12,  1996 

House  of  Representatives, 
Subcommittee  on  Commercial  and 

Administrative  Law, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
2226,    Raybum    House    Office    Building,    Hon.    George    W.    Gekas 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  George  W.  Gekas,  Bob  Inglis,  Steve 
Chabot,  Bob  Barr,  and  Jack  Reed. 

Also  present:  Raymond  V.  Smietanka,  chief  counsel;  Roger  T. 
Fleming,  counsel;  Diana  Schacht,  deputy  general  counsel;  Susana 
Gutierrez,  clerk,  and  Agnieszka  Fryszman,  minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  GEKAS 

Mr.  Gekas.  The  hour  of  10  o'clock  having  arrived,  this  hearing 
of  the  Commercial  and  Administrative  Law  Subcommittee  of  the 
House  Judiciary  Committee  will  come  to  order.  However,  we  will 
recess  until  the  appearance  of  another  member  of  the  subcommit- 
tee, so  that  we  have  a  working  quorum. 

[Recess.] 

Mr.  Gekas.  The  time  of  the  recess  having  expired  and  the  at- 
tendance of  a  working  quorum  having  been  assured  by  the  arrival 
of  the  gentleman  from  Rhode  Island,  Mr.  Reed.  We  will  proceed 
with  the  hearing  scheduled  for  this  time. 

It  is  no  secret  that  this  Congress,  in  particular,  as  well  as  prior 
Congresses  have  been  continuously  vexed  with  the  problem  of 
agency  rulemaking.  Today's  hearing  is  going  to  focus  on  a  topic  pre- 
viously attended  to  in  different  ways,  but,  nevertheless,  unique  in 
their  own  projection  of  the  problem. 

This  Congress  has  passed  some  exciting  legislation  regarding  the 
rulemaking  process  but  we  wouldn't  be  having  this  hearing  if  what 
we  had  done  was  enough.  The  business  community  and  home- 
owners across  the  land  are  affected  or  disaffected  by  the  rule- 
making process.  We're  going  to  hear  the  rationale  for  a  massive 
change  in  agency  rulemaking  by  the  Congress  from  the  first  panel. 
Following  them,  a  distinguished  panel  of  people  from  the  private 
sector  will  discuss  solutions  to  the  problems  is  caused  by  agency 
rulemaking.  We  look  forward  to  hearing  from  our  colleagues  first 
and  look  to  solutions  thereafter. 

[The  bills,  H.R.  47,  H.R.  2727,  and  H.R.  2990,  follows:] 

(1) 


104th  congress 
1st  Session 


H.R.47 

To  require  approval  by  law  of  agency  rules  and  regulations. 


IX  THE  HOUSE  OF  REPRESEXTATrVT]S 

January  4,  1995 

Mr.  Ta^TjOR  of  North  Carolina  introduced  the  following  bill;  which  was 
referred  to  the  Committee  on  the  Judiciarj' 


A  BILL 

To  require  approval  by  law  of  agency  rules  and  regulations. 

1  Be  it  enacted  by  the  Seriate  and  House  of  Reprcsenta- 

2  tires  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1,  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Regulators'  Relief  and 

5  Reform  Act". 

6  SEC.  2.  AGENCY  RULES  REQUIRED  TO  BE  APPROVED  BY 

7  LAW. 

8  (a)  ^Vi-PROVAL  Requireiment. — Section  553  of  title 

9  5,  United  States  Code,  is  amended — 

10  (1)  in  subsection  (a),  in  the  matter  preceding 

11  paragraph   (1),  by  striking  "except  to  the  extent" 


2 

1  and  inserting  "except  that  subsections  (b),  (c),  (d), 

2  and  (e)  do  not  apply  to  the  extent";  and 

3  (2)  by  adding  at  the  end  the  following: 

4  "(f)  A  i-ule  or  regulation  shall  not  be  effective  unless 

5  it  is  approved  by  law.". 

6  (b)  ^^PLICATIOX. — The  amendment  made  by  sub- 

7  section  (a)  shall  apply  to — 

8  (1)    a   rule   or   regulation   issued   in   final   form 

9  after  the  date  of  the  enactment  of  tliis  Act;  and 

10  (2)  a  rule  or  regulation  issued  in  final  form  be- 

1 1  fore  the  date  of  the  enactment  of  tliis  Act.  if  the 

12  first  effective  date  of  the  rule  or  regulation  occurs 

13  after  the  date  of  the  enactment  of  tliis  Act. 

O 


104Tn  CONGRESS 
1st  Session 


H.  R.  2727 


To  require  Congress  and  the  President  to  fulfill  their  Constitutional  duty 
to  take  personal  responsibility  for  Federal  laws. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

December  6,  1995 
Mr.  Ha\"\vorth  (for  himself,  Mr.  CuXNlNGHAii,  Mr.  DOOLITTLE.  Mr.  Han- 
sen', Mr.  Heixemak,  Mr.  KINGSTON,  Mr.  Salmon,  Mr.  Solomon.  Mr. 
Spence,  Mr.  Tauzin,  and  Mr.  Young  of  Alaska)  introduced  the  follow- 
ing bill;  which  was  referred  to  the  Committee  on  the  Judician*',  and  in 
addition  to  the  Committee  on  Rules,  for  a  period  to  be  subsequently  de- 
termined by  the  Speaker,  in  each  case  for  consideration  of  such  provisions 
as  fall  within  the  jurisdiction  of  the  committee  concerned 


A  BILL 


To  require  Congress  and  the  President  to  fulfill  their  Con- 
stitutional duty  to  take  personal  responsibility  for  Fed- 
eral laws. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  fives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Concessional  Respon- 

5  sibilitvActof  1995". 


2 

1  SEC.  2.  PURPOSE. 

2  The  purpose  of  this  Act  is  to  promote  compliance 

3  wth  Article  I  of  the  United  States  Constitution,  which 

4  grants  legislative  powers  solely  to  Congress.  Ai-ticle  I  en- 

5  sures  that  Federal  regulations  \\ill  not  take  effect  unless 

6  passed  by  a  majority  of  the  members  of  the  Senate  and 

7  House  of  Representatives  and  signed  by  the  President,  or 

8  that  the  members  of  the  Senate  and  House  of  Representa- 

9  tives  override  the  President's  veto.  This  Act  ends  the  prac- 

10  tice  whereby  Congress  delegates  its  responsibility  for  mak- 

1 1  ing  regulations  to  unelected,  unaccountable  officials  of  the 

12  executive  branch  and  requires  that  regulations  proposed 

13  by  agencies  of  the  executive  branch  be  affirmatively  en- 

14  acted  by  Congress  before  they  become  effective.  The  Act 

15  will  result  in  a  more  democratic  and  accountable  Congress 

16  and  protect  the  public  from  regulations  for  which  elected, 

17  accountable  officials  are  unwilling  to  take  responsibility. 

1 8  SEC.  3.  ENACTMENT  OF  AGENCY  REGULATIONS. 

19  (a)  Congressional  Approval. — A  regulation  shall 

20  not  take  effect  before  the  date  of  the  enactment  of  a  bill 

21  described  in  section  4(a)  comprised  solely  of  the  text  of 

22  the  regulation. 

23  (b)  Agency  Report. — Wlienever  an  agency  promul- 

24  gates  a  regulation,  the  agency  shall  submit  to  each  House 

25  of  Congress  a  report  containing  the  text  of  the  proposed 

26  regulation  and  an  explanation  of  the  proposed  regulation. 

•HR  2727  IH 
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1  The  explanation  shall  consist  of  the  concise  general  state- 

2  ment  of  their  basis  and  purpose  required  by  section  553 

3  of  title  5,  United  States  Code  and  such  explanatoiy  docu- 

4  ments  as  are  mandated  by  other  statutory  requirements. 

5  SEC.    4.    EXPEDITED    CONGRESSIONAL   PROCEDURES   FOR 

6  AGENCY  REGULATIONS. 

7  (a)  Introduction. — Not  later  than  three  legislative 

8  days  after  the  date  on  which  an  agency  submits  a  report 

9  under  section  3(b),  the  Majority  Leader  of  each  House  of 

10  Congress  shall  introduce  (by  request)  a  bill  comprised  sole- 

11  ly  of  the  text  of  the  regulation  contained  in  the  report. 

12  If  such  a  bill  is  not  introduced  in  a  House  of  Congress 

13  as  provided  in  the  preceding  sentence,  then  any  Member 

14  of  that  House  may  introduce  such  a  bill. 

15  (b)   Bill. — For  purposes  of  this  section,  the  term 

16  "bill"  means  a  bill  of  the  two  Houses  of  Congress,  the 

17  matter  after  the  enacting  clause  of  which  is  as  follows: 

18  "The  following  agency  regulations  are  hereby  approved 

19  and  shall  have  the  force  and  effect  of  law:"  (the  text  of 

20  the  regulations  being  set  forth  after  the  semicolon). 

21  (c)  Referral  and  Consideration. — (1)  A  bill  de- 

22  scribed  in  subsection  (b)  sha.l  not  be  referred  to  a  commit- 

23  tee. 

24  (2)  It  is  in  order  for  any  Member  of  the  respective 

25  House  to  move  to  proceed  to  the  consideration  of  the  bill. 

•HR  2727  IH 
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1  A  Member  may  make  the  motion  only  on  the  day  after 

2  the  calendar  day  on  which  the  Member  announces  to  the 

3  House  concerned  the  Member's  intention  to  make  the  mo- 

4  tion.  All  points  of  order  against  the  bill  (and  against  con- 

5  sideration  of  the  bill)  are  waived.  The  motion  is  highly 

6  pri\ileged  in  the  House  of  Representatives  and  is  pri\i- 

7  leged  in  the  Senate  and  is  not  debatable.  The  motion  is 

8  not  subject  to  amendment,  or  to  a  motion  to  postpone. 

9  or  to  a  motion  to  proceed  to  the  consideration  of  other 

10  business.  A  motion  to  reconsider  the  vote  by  which  the 

1 1  motion  is  agreed  to  or  disagreed  to  shall  not  be  in  order. 

12  If  a  motion  to  proceed  to  the  consideration  of  the  bill  is 

13  agreed  to,  the  respective  House  shall  immediately  proceed 

14  to  consideration  of  the  bill  without  intervening  motion, 

15  order,  or  other  business,  and  the  bill  shall  remain  the  un- 

16  finished  business  of  the  respective  House  until  disposed 

17  of. 

18  (3)  Debate  on  the  bill,  and  on  all  debatable  motions 

19  and  appeals  in  connection  there\\ith,  shall  be  limited  to 

20  not  more  than  one  hour,  which  shall  be  divided  equally 

21  between  those  favoring  and  those  opposing  the  bill.  An 

22  amendment  to  the  bill  is  not  in  order.  A  motion  further 

23  to  limit  debate  is  in  order  and  not  debatable.  A  motion 

24  to  postpone,  or  a  motion  to  proceed  to  the  consideration 

25  of  other  business,  or  a  motion  to  recommit  the  bill  is  not 
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1  in  order.  A  motion  to  reconsider  the  vote  by  which  the 

2  bill  is  agreed  to  or  disagreed  to  is  not  in  order. 

3  (4)  Appeals  from  the  decisions  of  the  Chair  relating 

4  to  the  application  of  the  regulations  of  the  Senate  or  the 

5  House  of  Representatives,  as  the  case  may  be,  to  the  pro- 

6  cedure  relating  to  the  bill  shall  be  decided  without  debate. 

7  (d)  Pinal  Passage. — A  vote  on  final  passage  of  a 

8  bill  described  in  subsection  (b)  shall  be  taken  in  a  House 

9  of  Congress  on  or  before  the  close  of  the  60th  calendar 

10  day  after  the  date  of  the  introduction  of  the  bill  in  that 

1 1  House. 

12  (e)  Exception. — A  motion  to  suspend  the  applica- 

13  tion  of  subsections  (c)  and  (d)  is  in  order  in  either  House 

14  of  Congi-e.ss  and  shall  be  considered  as  passed  or  agreed 

15  to  by  a  vote  of  a  majority  of  the  Members  voting.  Upon 

16  the  passage  of  such  a  motion,  the  bill  shall  be  considered 

17  in  the  same  manner  as  other  bills. 

18  (f)  Treatment  if  the  Other  House  Has 

19  x\cted. — (1)  If,  before  the  passage  by  one  House  of  a  bill 

20  introduced  in  that  House  described  in  subsection  (b),  that 

21  House  receives  from  the  other  House  a  bill  described  in 

22  subsection  (b)  comprised  of  the  same  text,  then: 

23  (A)  The  bill  of  the  other  House  shall  not  be  re- 

24  ferred  to  a  committee  and  mav  not  be  considered  in 
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1  the  House  receiving  it  except  in  the  case  of  final 

2  passage  as  provided  in  subparagraph  (B)(ii). 

3  (B)   With   respect  to   a   bill   described   in   sub- 

4  section  (b)  of  the  House  receiving  the  bill — 

5  (i)  the  procedure  in  that  House  shall  be 

6  the  same  as  if  no  bill  had  been  received  from 

7  the  other  House;  but 

8  (ii)  the  vote  on  final  passage  shall  be  on 

9  the  bill  of  the  other  House. 

10  (2)   Upon  disposition  of  the  bill  received  from  the 

1 1  other  House,  it  shall  no  longer  be  in  order  to  consider  the 

12  bill  that  originated  in  the  receiving  House. 

13  SEC.  5.  DEFINITIONS. 

14  For  purposes  of  this  Act: 

15  (1)    Agen'CY. — The    term    "agency"    has    the 

16  meaning  given  the  term  in  section  551(1)  of  title  5, 

17  United  States  Code. 

18  (2)  Regui^\TIOX. — The  term  "regulation"  has 

19  the  meaning  given  the  term  "rule"  in  section  551(4) 

20  of  title  5,  United  States  Code,  except  that  such  term 

21  does  not  include — 

22  (A)  any  regulation  of  particular  applicabil- 

23  ity;  or 
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1  (B)  any  interpretative  rule,  general  state- 

2  ment  of  policy,  or  any  regulation  of  agency  or- 

3  ganization,  personnel,  procedure,  or  practice. 

4  SEC.  6.  EFFECTIVE  DATE. 

5  This  Act  shall  apply  to  agency  regulations  proniul- 

6  gated  after  the  date  of  the  enactment  of  this  Act. 

7  SEC.  7.  JUDICIAL  REVIEW. 

8  A  regulation  contained  in  a  bill  enacted  pursuant  to 

9  this  Act  is  not  an  agency  action  for  the  purpose  of  Judicial 
10    review  under  chapter  7  of  title  5,  United  States  Code. 

O 
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104th  congress 
2d  Session 


H.  R.  2990 


To  require  congressional  approval  of  proposed  rules  considered  by  the 
Confess  to  be  significant  rules. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

February  28,  1996 
Mr.  Smith  of  Michigan  introduced  the  following  bill;  which  was  referred  to 
the  Comnnittee  on  the  Judiciary,  and  in  addition  to  the  Committee  on 
Rules,  for  a  period  to  be  subsequently  determined  by  the  Speaker,  in  each 
ease  for  consideration  of  such  provisions  as  fall  within  the  jurisdiction  of 
the  committee  concerned 


A  BILL 

To  require  congressional  approval  of  proposed  rales 
considered  by  the  Congress  to  be  significant  rales. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Significant  Regulation 

5  O^^ersightActof  1996". 

6  SEC.  2.  Fn«a)mGANDPURPCSE. 

7  (a)  Finding. — The  Congress  finds  that  oversight  of 

8  significant  i-ules  will  be  enhanced  if  they  are  subject  to 
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1  congressional  review  and  approval  after  being  proposed  by 

2  an  agency. 

3  (b)  Purpose. — The  purpose  of  this  Act  is  to  ensure 

4  that  before  a  significant  rule  takes  affect — 

5  (1)  Congress  is  ^ven  an  adequate  opportunity 

6  to  review  the  rule  and  ensure  that  it  is  in  accordance 

7  with   the   intent   of  Confess   in   enacting  the   law 

8  under  which  the  rule  is  proposed;  and 

9  (2)   Congress  approves  the  rule  in  accordance 

10  with  the  procedures  established  by  this  Act. 

1 1  SEC.  3.  REVIEW  OF  SIGNIFICANT  RULES  BY  CONGRESS. 

12  (a)    Congressional   Approval    of    Significant 

13  Rules  Required. — A  significant  rule  shall  not  take  ef- 

14  feet  before  the  date  of  the  enactment  of  a  joint  resolution 

15  described  in  section  4(a)  comprised  solely  of  the  text  of 

16  the  significant  rule. 

17  (b)    Reporting    and    Review    of    Significant 

18  Rules. — (1)   Before  a  proposed  significant  rule  would 

19  take  effect  as  a  final  rule,  the  agency  proposing  the  laile 

20  shall  submit  to  each  House  of  Congress  a  report  contain- 

21  ing  the  following: 

22  (A)  A  copy  of  the  proposed  significant  i-ule. 

23  (B)  A  concise  summary  of  the  proposed  sigiiifi- 

24  cant  rule,  its  purpose,  and  anticipated  effects. 
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1  (C)  A  complete  copy  of  any  cost-benefit  analysis 

2  report  that  has  been  prepared  by  the  agency  with  re- 

3  spect  to  the  proposed  significant  rule. 

4  (D)  An  explanation  of  the  specific  statutory  in- 

5  terpretation  under  which  a  rule  is  proposed,  includ- 

6  ing  an  explanation  of — 

7  (i)  whether  the  interpretation  is  expressly 

8  required  by  the  text  of  the  statute;  or 

9  (ii)  if  the  interpretation  is  not  expressly  re- 

10  quired  by  the  text  of  the  statute,  an  explanation 

11  that  the  interpretation  is  within  the  range  of 

12  permissible    interpretations    of   the    statute    as 

13  identified   by  the   agency,   and   an   explanation 

14  why  the  interpretation  selected  by  the  agency  is 

15  the  agency's  preferred  interpretation. 

16  (E)  Any  other  relevant  information  or  i-equire- 

17  ments  under  any  other  Act  and  any  relevant  Execu- 

18  tive  order. 

19  (2)  Upon  receipt  of  a  report  under  paragraph  (1), 

20  each  House  of  Congress  shall  provide  a  copy  of  the  report 

21  to  the  (Chairman  and  ranking  minority  party  member  of 

22  each  committee  uith  jurisdiction  over  the  subject  matter 

23  of  the  report. 

24  (e)  No  I.vFERExcE  To  Be  Drawn  Where  Cox- 

25  (JREss  F.ULS  To  AppROVTi. — If  Congress  fails  to  enact 
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1  a  joint  resolution  approving  a  proposed  significant  iTile, 

2  no  court  or  agency  may  infer  any  intent  of  Congress  from 

3  any  action  or  inaction  of  Congress  with  regard  to  such 

4  rule  or  related  statute. 

5  SEC.  4.  CONGRESSIONAL  APPROVAL  PROCEDURE  FOR  SIG- 

6  NIFICANT  RULES. 

7  (a)    Introduction'. — Not   later  than   3    legislative 

8  days  after  the  date  on  which  an  agency  submits  a  report 

9  under  section  3(b)  containing  the  text  of  any  proposed  sig- 

10  nificant  rule,  the  majority  leader  of  each  House  of  the 

1 1  Congress  shall  introduce  (by  request)  a  joint  resolution 

12  comprised  solely  of  the  text  of  that  significant  rule.  If  the 

13  joint  resolution  is  not  introduced  in  either  House  as  pro- 

14  vided  in  the  preceding  sentence,  then  any  Member  of  that 

15  House  may  introduce  the  joint  resolution. 

16  (b)  Referral  and  Consideration. — (1)  The  joint 

17  resolution  shall  be  referred  to  the  appropriate  committee 

18  of  the  House  in  which  it  is  introduced.  The  committee  may 

19  report  the  joint  resolution  without  substantive  re\ision  and 

20  with  or  without  recommendation  or  with  an  adverse  rec- 

21  ommendation,  or  the  committee  may  vote  not  to  report 

22  the  joint  resolution.  If  the  committee  votes  to  order  tiie 

23  joint  resolution  reported,  it  shall  be  reported  not  later  tiian 

24  the  end  of  the  period  (not  to  exceed  45  legislative  days) 

25  established  for  consideration  of  the  joint  resolution  by  the 
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1  Speaker  of  the  House  of  Representatives  or  the  majority 

2  leader  of  the  Senate,  as  the  case  may  be.  Except  in  the 

3  case  of  a  joint  resolution  which  a  committee  votes  not  to 

4  report,  a  committee  failing  to  report  a  joint  resolution 

5  within  such  period  shall  be  automatically  discharged  from 

6  consideration  of  the  joint  resolution,  and  it  shall  be  placed 

7  on  the  appropriate  calendar. 

8  (2)  A  vote  on  final  passage  of  the  joint  resolution 

9  shall  be  taken  in  that  House  on  or  before  the  close  of  the 

10  90th  legislative  day  after  the  date  of  the  introduction  of 

1 1  the  joint  resolution  in  that  House. 

12  (3)(A)  A  motion  in  the  House  of  Representatives  to 

13  proceed  to  the  consideration  of  a  joint  resolution  under 

14  this  section  shall  be  highly  pri\aleged  and  not  debatable. 

15  An  amendment  to  the  motion  shall  not  be  in  order,  nor 

16  shall  it  be  in  order  to  move  to  reconsider  the  Aote  by  which 

17  the  motion  is  agreed  to  or  disagreed  to. 

18  (B)   Debate  in  the  House  of  Representatives  on  a 

19  joint  resolution  under  this  section  shall  be  limited  to  not 

20  more  than  4  hours,  which  shall  be  di\ided  equally  between 

21  those  favoring  and  those  opposing  the  joint  resolution.  A 

22  motion  finther  to  limit  debate  shall  not  be  debatable.  It 

23  shall  not  be  in  order  to  move  to  recommit  a  joint  resolution 

24  under  this  section  or  to  move  to  reconsider  the  vote  by 

25  which  the  joint  resolution  is  agreed  to  or  disagreed  to. 
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1  (C)  All  appeals  from  the  decisions  of  the  chair  relat- 

2  ing:  to  the  application  of  the  Rules  of  the  House  of  Rep- 

3  resentatives  to  the  procedure  relating  to  a  joint  resolution 

4  under  this  section  shall  be  decided  without  debate. 

5  (D)  Except  to  the  extent  specifically  provided  in  the 

6  preceding  provisions  of  this  subsection,  consideration  of  a 

7  joint  resolution  under  this  section  shall  be  governed  by  the 

8  Rules  of  the  House  of  Representatives  applicable  to  other 

9  joint  resolutions  in  similar  circumstances. 

10  (4)(A)  A  motion  in  the  Senate  to  proceed  to  the  con- 

1 1  sideration  of  a  joint  resolution  under  this  section  shall  be 

12  privileged  and  not  debatable.  An  amendment  to  the  motion 

13  shall  not  be  in  order,  nor  shall  it  be  in  order  to  move  to 

14  reconsider  the  vote  by  which  the  motion  is  agreed  to  or 

15  disagreed  to. 

16  (B)  Debate  in  the  Senate  on  a  joint  resolution  under 

17  this  section,  and  all  debatable  motions  and  appeals  in  eon- 

18  nection  therewith,  shall  be  limited  to  not  more  than  10 

19  hours.  Tlie  time  shall  be  equally  divided  between,  and  con- 

20  trolled  by,  the  majority  leader  and  the  minority  leader  or 

21  their  designees 

22  (C)  Debate  in  the  Senate  on  any  debatable  motion 

23  or  appeal  in  connection  with  a  joint  resolution  under  this 

24  section  shall  be  limited  to  not  more  than  1  hour,  to  be 

25  equally  divided  between,  and  controlled  by,  the  mover  and 
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1  the  manager  of  the  joint  resolution,  except  that  in  the 

2  event  the  manager  of  the  joint  resolution  is  in  favor  of 

3  any  such  motion  or  appeal,  the  time  in  opposition  thereto, 

4  shall  be  controlled  by  the  minority  leader  or  his  designee. 

5  Such  leaders,  or  either  of  them,  may,  from  time  under 

6  their  control  on  the  passage  of  a  joint  resolution,  allot  ad- 

7  ditional  time  to  any  Senator  during  the  consideration  of 

8  any  debatable  motion  or  appeal. 

9  (D)  A  motion  in  the  Senate  to  further  limit  debate 

10  on  a  joint  resolution  under  this  section  is  not  debatable. 

11  A  motion  to  recommit  a  joint  resolution  under  this  section 

12  is  not  in  order. 

13  (c)  Amendments  Prohibited. — No  amendment  to 

14  a  joint  resolution  considered  under  this  section  shall  be 

15  in  order  in  either  the  House  of  Representatives  or  the  Sen- 

16  ate.  No  motion  to  suspend  the  application  of  this  sub- 

17  section  shall  be  in  order  in  either  House,  nor  shall  it  be 

18  in  order  in  either  House  for  the  presiding  officer  to  enter- 

19  tain  a  request  to  suspend  the  application  of  this  subsection 

20  by  unanimous  consent. 

21  (d)    Treatment    if    the    Other    House    Has 

22  Acted. — If,  before  the  passage  by  one  House  of  a  joint 

23  resolution  of  that  House  described  in  subsection  (a),  that 

24  House  receives  from  the  other  House  a  joint  resolution 
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1  described  in  subsection  (a)  comprised  of  the  same  text, 

2  then: 

3  ( 1 )  The  procedure  in  that  House  shall  be  the 

4  same  as  if  no  joint  resolution  had  been  received  from 

5  the  other  House. 

6  (2)  The  vote  on  final  passage  shall  be  on  the 

7  joint  resolution  of  the  other  House. 

8  (e)  Constitutional  Authority. — This  section  is 

9  enacted  by  Congress — 

10  (1)  as  an  exercise  of  the  rulemaking  power  of 

1 1  the  Senate  and  the  House  of  Representatives,   re- 

12  spectively,  and  as  such  it  is  deemed  a  part  of  the 

13  rules  of  each  House,  respectively,  but  applicable  only 

14  with  respect  to  the  procedure  to  be  followed  in  that 

15  House  in  the  case  of  a  joint  resolution  described  in 

16  subsection  (a),  and  it  supersedes  other  rules  only  to 

17  the  extent  that  it  is  inconsistent  Avith  such  i-ules;  and 

18  (2)  with  full   recognition  of  the  constitutional 

19  right  of  either  House  to  change  the  rules  (so  far  as 

20  relating  to  the  procedure  of  that  House)  at  any  time, 

21  in  the  same  manner,  and  to  the  same  extent  as  in 

22  the  case  of  anv  other  i-ule  of  that  House. 
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1  SEC.  5.  EXISTmG  RULES. 

2  (a)  General. — ^Any  existing  rule  may  be  revised  or 

3  revoked  in  accordance  with  this  section  if  a  petition  for 

4  re\'iew  so  requests. 

5  (b)  Introduction. — If  a  petition  for  re\ie\v  is  filed 

6  with  the  Clerk  of  the  House  of  Representatives  or  the  Sec- 

7  retarj'  of  the  Senate,  the  Clerk  or  the  Secretary  shall  de- 

8  termine  whether  the  petition  meets  the  requirements  of 

9  subsection  (d).  If  the  Clerk  or  the  Secretary'  determines 

10  that  a  petition  meets  those  requirements,  he  or  she  shall 

1 1  notify  the  majority  leader  of  that  House.  The  majority 

12  leader  so  notified  shall,  within  3  legislative  days,  introduce 

13  a  joint  resolution  (by  request)  that  makes  the  re\ision  or 

14  revocation  of  existing  rules  proposed  by  the  petition  upon 

15  the  enactment  of  that  joint  resolution.  If  the  joint  resolu- 

16  tion  is  not  introduced  as  provided  in  the  preceding  sen- 

17  tence,  then  any  Member  of  that  House  may  introduce  the 

18  joint  resolution. 

19  (c)    Procedures    for    Consideration    in    the 

20  House  of  Representatr^s  .vnd  the  Senate. — Any 

21  joint  resolution  introduced  under  subsection  (b)  shall  be 

22  considered  in  the  House  of  Representatives  and  the  Senate 

23  in  accordance  ^v^th  the  procedures  respecting  a  joint  reso- 

24  lution  set  forth  in  section  4. 

25  (d)  Petitions  for  Review. — A  petition  for  re\iew 

26  under  subsection  (a)  shall  contain  the  following: 
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1  (1)  Any  rule  affected  by  the  petition  and  the 

2  contents  of  that  rule  as  it  would  exist  if  a  joint  reso- 

3  lution  revising  or  revoking  that  rule  pursuant  to  the 

4  petition  were  enacted. 

5  (2)  For  a  petition  in  the  Senate,  the  signatures 

6  of  30  Senators,  or  for  a  petition  in  the  House  of 

7  Representatives,  the  signatures  of  120  Members. 

8  SEC.  6.  DEFmrriONS. 

9  For  purposes  of  this  Act: 

10  (1)    Agency. — The    term    "agency"    has    the 

11  meaning  given  that  term  in  section  551  of  title  5, 

12  United  States  Code  (relating  to  administrative  pro- 

13  cedure). 

14  (2)  Rule. — (A)  The  term  "rule"  has  the  mean- 

15  ing  given  such  term  by  section  551  of  title  5,  United 

16  States   Code,   except   that   such   term   does   not   in- 

17  elude— 

18  (i)  any  rule  of  particular  applicability  in- 

19  eluding  a  rule  that  approves  or  prescribes — 

20  (I)   future  rates,  wages,  prices,  serv- 

21  ices,  or  allowances  therefor, 

22  (II)  corporate  or  financial  structures, 

23  reorganizations,    mergers,    or    acquisitions 

24  thereof,  or 
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1  (III)    accounting   practices   or   disclo- 

2  sures  bearing  on  any  of  the  foregoing,  or 

3  (ii)   any  rule  of  agency  organization,  per- 

4  sonnel,  procedure,  practice,  or  any  routine  mat- 

5  ter. 

6  (B)  The  term  "final  rule"  means  any  final  rale 

7  or  interim  final  rule. 

8  (3)  SiGXiFlCAXT  RULE. — The  term  "significant 

9  rule"  means  any  rule  proposed  by  an  agency  that  is 

10  specified  or  described  as  such  in  the  Act  that  au- 

1 1  thorizes  the  rule. 

1 2  SEC.  7.  EXEMPTION  FOR  MONETARY  POLICY. 

13  Nothing  in  this  Act  applies  to  any  rule  concerning 

14  monetary  policy  proposed  or  implemented  by  the  Board 

15  of  Governors  of  the  Federal  Resen'e  System  or  the  Fed- 

1 6  eral  Open  Market  Committee. 

O 
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Mr.  Gekas.  We  recognize  the  gentleman  from  Rhode  Island,  Mr. 
Reed,  for  any  opening  statement  that  he  might  have. 

Mr.  Reed.  Thank  you,  Mr.  Chairman.  I  would,  without  objection, 
like  to  submit  a  written  statement  and  get  quickly  to  the  wit- 
nesses. 

Mr.  Gekas.  Without  objection. 

Mr.  Reed.  I  appreciate  the  fact  that  our  colleagues  are  here 
today  to  talk  about  the  proposals  they've  made,  and  I  believe  this 
hearing  provides  a  good  opportunity  for  our  colleagues  to  make  the 
case  that  specific  and  additional  action  is  necessary  to  reform  the 
regulatory  process.  As  you've  mentioned,  Mr.  Chairman,  we  have 
this  year  passed  measures  which  are  designed  to  streamline  and 
make  more  effective  the  regulatory  process.  In  particular.  Public 
Law  104-121  provides  a  60-aay  congressional  review  period  for  sig- 
nificant rules  during  which  time  Congress  can  reject  a  proposed 
rule.  That  law  will  be  implemented  in  the  next  Congress.  But 
there's  always,  I  think,  the  requirement  and  the  obligation  to  con- 
tinue to  look  for  ways  to  make  the  regulatory  process  more  effective 
and  more  responsive  to  the  people  of  the  United  States.  And  so  I'm 
eager  to  hear  our  colleagues  and  the  panel  that  follows  them.  Un- 
fortunately, I  have  a  scheduling  conflict,  Mr.  Chairman,  so  I  may 
be  leaving  early,  and  I  would  also  ask  unanimous  consent  that  I 
and  any  other  members  who  may  be  absent  be  permitted  to  submit 
questions  for  the  record. 

Mr.  Gekas.  Without  objection,  it  is  so  ordered. 

Mr.  Reed.  Thank  you,  Mr.  Chairman.  I  yield  back  my  time. 

Mr.  Gekas.  With  that,  we  will  recognize  our  panel  of  colleagues 
by  calling  them  in  the  order  in  which  they  are  printed  in  our  agen- 
da: the  Honorable  Nick  Smith  of  Michigan,  J.D.  Hayworth  of  Ari- 
zona, Charles  Taylor  of  North  Carolina,  Bill  Brewster  of  Oklahoma, 
and  Gary  Condit  of  California. 

We'll  begin  with  Mr.  Smith. 

STATEMENT  OF  HON.  NICK  SMITH,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  MICHIGAN 

Mr.  Smith  of  Michigan.  Mr.  Chairman,  Mr.  Ranking  Minority 
Member,  thank  you  very  much. 

Just  briefly,  my  experience  has  been  on  both  sides  of  the  issue 
of  developing  regulations  and  passing  laws  that  resulted  in  the  pro- 
mulgation of  rules  in  the  Michigan  Legislature  and  in  Congress.  In 
Michigan,  I  served  on  our  Michigan  OSHA  Commission.  There 
were  nine  commissioners.  We  had  the  general  mandate  in  legisla- 
tion that  we  would  pass  safety  regulations  as  strong  as  possible — 
and  make  an  effort  to  make  the  workplace  safe. 

From  that  general,  very  small  law  which  encompassed  about  six 
pages,  we  have  developed  almost  a  thousand  pages  of  rules  and 
regulations  in  OSHA,  and  the  commission  expanded  tremendously 
the  laws  and  regulations,  even  going  into  detail  about  what  sectors 
the  employer  would  furnish  clothing  and  steel  shoes  and  gloves,  et 
cetera,  and  established  that  it  was  their  responsibility  to  furnish 
it  for  the  employees.  This  demonstrates  a  tremendous  expansion  in 
the  rulemaking  process  of  those  laws. 

In  the  Michigan  Legislature  we  had  what  is  called  JCAR,  Joint 
Committee  on  Administrative  Rules  where  every  law  would  come 
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back  to  the  Joint  Committee  on  Administrative  Rules  to  decide 
whether  that  rule  was  consistent  with  the  intent  of  the  law.  So  in 
Michigan  we've  had  this  oversight.  Of  course,  nationally,  we  had  it 
up  until  1983,  and  then  we  have  lost  it.  The  question  is,  if  we  have 
the  responsibility  to  pass  these  laws,  should  there  be  some  effort 
to  try  to  assure  that  the  promulgation  of  rules  reflects  the  intent 
of  the  law  in  the  first  place? 

Let  me  tell  you  just  briefly  about 

Mr.  Gekas.  Excuse  me,  is  that  review  commission  still  in  exist- 
ence in  Michigan? 

Mr.  Smith  of  Michigan.  Yes,  JCAR  is  still  in  existence. 

Mr.  Gekas.  Pennsylvania  has  the  same. 

Mr.  Smith  of  Michigan.  We  have  given  away  a  lot  of  our  author- 
ity. I  was  a  political  supergrade  during  the  Nixon  administration 
in  the  U.S.  Department  of /^iculture.  At  that  time  we  had  a  Dem- 
ocrat Congress,  and  as  they  passed  laws,  we  would  promulgate 
rules  that  more  reflected  our  personal  philosophy,  regardless  of  the 
language  in  the  law,  because  there  was  no  real  oversight.  The  only 
latitude  that  Congress  had  was  to  go  through  a  very  complicated 
procedure  of  rewriting  the  law  almost  to  change  the  rules  that  we 
promulgated. 

My  bill,  which  is  2990,  simply  says  that  if  an  authorizing  com- 
mittee wants  to  review  the  rules,  they  would  so  designate  when  the 
law  is  passed,  and  if  they  designate  that  they  want  that  ability  to 
review  the  rules  that  implement  that  particular  law,  the  rule  would 
come  back  to  that  authorizing  committee  and  they  would  review  to 
see  if  they  were  happy  with  it.  We'd  put  it  on  a  fast  track,  and  that 
committee  would  have  45  legislative  days  to  accept  or  reject  that 
particular  bill.  If  they  rejected  it,  there  was  still  the  option  of  a  dis- 
charge coming  from  the  floor  to  decide  whether  or  not,  by  reference, 
those  rules  would  be  enacted  into  law. 

So  we  have  overcome  the  Supreme  Court's  objection  to  the  legis- 
lative branch  usurping  the  authority  of  the  administration  with  the 
bills  that  all  three  of  us  have  introduced.  It  seems  to  me  that  Con- 
gress is  more  responsible  to  the  people,  that  bureaucrats  sometimes 
are  less  responsible  to  the  individuals,  and  so  this  kind  of  oversight 
is  not  partisan;  it's  not  Republican  or  Democrat.  It's  a  question  of 
whether  Congress  should  do  more  in  looking  at  the  rules  that  are 
promulgated. 

In  Michigan  we  had  about  14  pages  of  rules  for  every  1  page  of 
legislation.  Federallv,  with  133,000  pages  of  regulations  compared 
to  33,000  pages  of  law,  there  is  almost  a  4-to-l  expansion  of  the 
law  in  precisely  defining  how  that  law  is  going  to  be  implemented. 

Thank  you  for  this  opportunity.  The  Harvard  Journal  on  Legisla- 
tion printed  my  essay  in  their  last,  most  recent  journal.  I  hope  that 
might 

Mr.  Gekas.  That  hurts  your  case. 

Mr.  Smith  of  Michigan.  Pardon? 

Mr.  Gekas.  That  hurts  you.  [Laughter.] 

Mr.  Smith  of  Michigan.  Well,  this  is — I'm  sure,  Mr.  Chairman, 
this  was  one  of  the  conservative  law  journals  of  Harvard. 

Mr.  Reed.  I  didn't  know  they  had  any.  [Laughter.] 

Mr.  Smith  of  Michigan.  I  would  ask  that  that  be  considered  as 
part  of  the  record,  as  well  as  my  written  testimony. 
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Mr.  Gekas.  Without  objection,  it  will  become  a  part  of  the  record, 
and  we  thank  you. 

[The  information  follows:] 
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POLICY  ESSAY 

RESTORATION  OF  CONGRESSIONAL 

AUTHORITY  AND  RESPONSIBILITY  OVER 

THE  REGULATORY  PROCESS 

Congressman  Nick  Smith* 

We  get  to  vote  for  senators,  congressmen,  and  presidents.  But 
we  have  less  and  less  control  over  our  lives  because  we  have 
no  control  over  the  people  who  make  the  rules  by  which  we 
live — about  how  we  make  and  sell  our  products,  which 
groups  get  what  preferences,  how  we  can  use  our  land.' 

The  majority  in  the  104th  Congress  believes  that  Congress 
must  do  more  to  monitor  administrative  rulemaking.-  An  enor- 
mous amount  of  lawmaking  responsibility  rests  with  agency  staf- 
fers who  write  the  regulations  to  implement  statutes.  These  gov- 
ernment employees  are  seldom  personally  affected  by  these  rules 
or  truly  accountable  to  those  affected.  Consequently,  they  often 
produce  onerous  regulations  that  serve  the  agency's  goals  and 
philosophy — which  are  often  influenced  by  a  smaller  constitu- 
ency of  activists — rather  than  the  overall  public  good.^  The  peo- 


'  Member.  United  States  House  of  Representatives  (R-Mich.).  B.A..  Michigan  State 
University.  1957;  .M.S..  University  of  Delaware.  1959.  Representative  Smith  served  in 
the  United  States  Department  of  Agriculture,  as  a  Commissioner  of  the  Michigan 
Occupational  Safety  and  Health  .Administration,  and  on  the  Michigan  Joint  Committee 
on  Administrative  Rules.  The  author  would  like  to  thank  Alec  D.  Rogers,  Esq..  who 
assisted  in  (he  preparation  of  this  Policy  Essay. 

'  .Malcolm  Wallop.  Taking  on  Big  Government:  Agenda  for  the  I990's.  Address  at 
Hillsdale  College  s  Shavano  Institute  tor  National  Leadership  Seminar  (Feb.  21.  1995). 
in  Imprimis.  July   1995.  at  2. 

-  RoGELio  Garcia.  Cong  Rf.s.  Serv..  Issue  Brief  IB95035.  Federal  Regulatory 
Reform  Summary  (1996)  i  IRepublicansj  introduced  bills  designed  to  reduce  what 
they  saw  as  overly  costly  and  onerous  regulations.").  The  Republican  majority  of  the 
House  was  elected  upon  ,i  platform  entitled  Contract  with  America  (hereinafter  the 
Cuntraci\.  Signed  by  .'^67  u  the  421  Republican  House  candidates,  the  Contract 
contained  10  legislative  miiiaiives  upon  which  Republicans  guaranteed  the  full  House 
would  vote  during  the  lirst  hundred  days  of  the  104th  Congress.  See  Newt  Gingrich 
et  al..  Contract  with  .America  6-12  (Ed  Gillespie  &  Bob  Schellhas  eds..  I994i. 
Parts  of  the  Contract  tackle  some  of  the  problems  with  our  regulatory  system  that  this 
Policy  Essay  discusses.  For  instance,  the  House  has  passed  the  Job  Creation  and  Wage 
Enhancemeni  ,\ct.  which  embodies  one  of  the  elements  of  the  Contract.  Compare  H.R. 
9.  l()4ih  Cona..  1st  Sess.  i  19Q.>i  (as  passed  bv  the  House)  with  Ginc}RICH  et  al..  supra. 
at  125-41. 

David  S(  hoi  nbrod.  Pouhr  Wifhout  Responsibility:  How  Congress  Abuses 
THE  Propi  L  THROLCiH  DELtCAriON  I  11-12  (1993).  For  instance,  federal  agricultural 
marketing  orders  tor  oranges  persisted  from  1933  through  1992  while  increasing  the 
price  of  oranges.  preventmL'  ihe  sale  of  about  one  third  of  the  harvest,  but  failing  to 
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pie  who  supervise  the  writing  of  the  rules  are  often  of  a  different 
political  party  than  the  majority  in  Congress  and  may  disagree 
with  the  policies  underlying  a  statute.  Regulatory  lawmaking  has 
also  eroded  the  American  people's  confidence  in  the  federal 
government.^  By  increasingly  abdicating  the  ultimate  lawmaking 
function  to  agencies.  Congress  has  left  the  American  people  with 
less  and  less  control  over  their  lives. ^ 

This  Policy  Essay  presents  an  initiative  to  alter  the  overall 
regulatory  process,  as  opposed  to  more  narrow  proposals  that 
would  affect  only  certain  agencies.^  It  discusses  why  regulatory 
reform  is  vital,  analyzes  a  few  types  of  reform  that  are  currently 
under  consideration,  and  concludes  with  an  explication  of  my 
proposal  to  require  that  Congress  affirmatively  enact  significant 
rules. ^ 

I.  The  Problem:  Delegation  of  Congressional 

Authority  to  the  Executive  Branch  Leads  to 

Illegitimate  and  Excessive  Regulation 

A.   The  Political  Illegitimacy  of  the  Current  Regulatory 
Process 

A  couple  of  recent  developments  have  made  regulatory  reform 
a  pressing  issue.  First,  recent  years  have  witnessed  the  promul- 
gation of  a  significant  number  of  new  regulations.**  Second,  the 

increase  the  long-ierm  profits  ot  the  orange  growers.  See  id.  at  4—5.  One  wnter 
summarizes  the  process  succinctly: 

The  pattern  is  familiar:  a  statute  is  passed,  an  agency  is  created,  a  regulation 
IS  promulgated.   At  the  same  time,  a  narrow  constituency   is  created   that 
benefits  from  the  statute,  works  for  the  agency,  or  receives  favorable  treatment 
under  the  regulation.  The  remainder  of  the  citizenry  does  not  have  enough 
time,  energy,  or  interest  to  focus  on  this  small  corner  of  the  political  land- 
scape. 
Vern  McKinlev.  Sunrises  Without  Sunsets:  Can  Sunset  Laws  Reduce  Regulation.'.  Reg.. 
Fall  1995.  at  57.  57. 
■"  ScHOENBROD.  supra  note  3.  at  195-96. 

^  See  Philip  K.  Howard.  The  Death  of  Common  Sense:  How  Law  Is  Suffocat- 
ing America  182-83  (1994).  See  also  Nancie  G.  .VlarzuUa.  State  Private  Property 
Rights  Initiatives  as  a  Response  to  "Environmental  Takings",  in  Roger  Clegg  et  al.. 
Regulatory  Takings  87  ( 1994)  (citing  economist  Paul  Craig  Roberts's  estimate  that 
the  growth  in  law  since  the  turn  of  the  century  has  been  3000^). 

"See.  e.g..  H.R.  1834.  104th  Cong..  1st  Sess.  !j  22  (1995)  (as  introduced  in  the 
House  I  (requiring  the  Occupational  .Safety  and  Health  .Administration  lOSHA)  to 
incorporate  cost-benefit  analysis  into  its  rulemaking). 

'H.R.  2990.   104th  Cong..  2d  Sess.  il996)  (as  in^troduced  in  the  Housei. 
■*  .As  an  indication  of  this  trend,  the  approximate  number  of  pages  in  the  Code  of 
Federal  Regulations  has  grown  from  55,000  to  134.000  between  1970  and  1995  while 
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aggregate  cost  of  regulation  has  ballooned:  businesses  and  other 
economic  actors  spend  billions  of  dollars  on  compliance  and 
fines,  sometimes  with  no  corresponding  social  benefit.'*  As  more 
people  recognize  these  problems,  a  consensus  is  building  that 
we  must  address  a  significant  underlying  cause:  Congress  has 
given  away  too  much  of  its  constitutional  power  over  both  law- 
making and  appropriations. '° 

Regulations  are  laws."  They  govern  the  lives  of  people  exactly 
as  do  the  statutes  enacted  by  Congress  or  state  legislatures.  In 
some  cases,  they  do  so  even  more  directly  because  they  control 
the  implementation  of  general  statutory  commands.  Many  regu- 
lations are  enforced  under  statutes  that  provide  severe  civil  and 
even  criminal  penalties.'-  Yet,  members  of  Congress  rarely  vote 
for  these  rules. 

Unlike  ordinary  federal  laws  (i.e.,  statutes),  which  must  pass 
both  the  House  and  the  Senate  and  be  presented  to  the  Presi- 
dent,'^ such  regulations  require  no  legislative  branch  participa- 
tion beyond  the  enactment  of  an  enabling  statute.  The  civil  ser- 
vants and  political  appointees  in  an  agency  draft  the  rules  they 


the  approximate  number  m  the  United  States  Code  has  increased  from  13,000  to  33,000 
over  the  same  period.  See  infra  text  accompanying  notes  41-43. 
'^  See  infra  text  accompanying  notes  43-45. 

'°  A  shockingly  small  amount  of  federal  spending  is  truly  discretionary.  The  Con- 
gressional Budget  OfHce  C'CBO")  dehnes  discretionary  spending  as  "[slpending  for 
programs  whose  funding  levels  are  determined  through  the  appropriation  process." 
Congressional  Budget  Office.  The  Economic  and  Budget  Outlook:  Fiscal 
Years  1996-2000.  at  110  (Jan.  1995)  [hereinafter  Fiscal  Years  1996-2000).  In  1962 
discretionary  spending  was  70%  of  the  federal  budget.  Id.  at  96.  By  1995  it  had 
declined  to  36'7f.  Congressional  Budget  Office.  The  Economic  and  Budget 
Outlook  22  (Aug.  1995).  The  CBO  has  projected  that  by  the  year  2005  it  will  be  at 
28%.  Congressional  Budget  Ofhce.  The  Economic  and  Budget  Outlook: 
December  1995  Update  22  (Dec.  1995). 

"Regarding  rulemaking,  .-Xbner  Greene  has  written: 
We  have  euphemisms — we  call  this  power    "regulatory"  or  "interpretive"  or 
"gap  filling."  But  .     .  the  delegation  from  Congress  is  often  vague  or  silent 
on  a  key  issue,  and  the  resulting  rule — from  either  rulemaking  or  adjudica- 
tion— is  a  public  policy  choice  m  much  the  same  way  that  statutes  are  policy 
choices. 
Abner  S.  Greene.  Checks  and  Balances  in  an  Era  i>t  Presidential  Lawmaking,  61  U. 
Chi.  L.  Rev.   123.   123  (1994)  (footnote  omitted),  citing  Chevron,  U.S.A.  v.  Natural 
Resources  Defense  Council.  Inc..  467  U.S.  837.  843-U  (1984). 

^- See.  f.?..  the  Resource  Conservation  and  Recovery  Act  of  1976.  42  U.S.C. 
§  6928(d)(2)(C)  (1994)  (providing  criminal  penalties  consisting  of  fines  of  up  to 
SIOO.OOO  and  up  to  10  years  of  imprisonment  for  violating  interim  status  regulations); 
the  Clean  Air  Act  42  U.S.C.  ;j  7413(c)(1)  (1994)  (10  years  of  imprisonment  for 
violation  of  certain  rules);  and  the  Clean  Water  Act.  33  U.S.C.  §  1319(c)  ( 1994)  (tines 
of  up  to  SIOO.OOO  per  day  and  imprisonment  for  negligent  violation  of  the  conditions 
of  permits  issued  under  the  Federal  Water  Pollution  Control  Act). 
"U.S.  Consi..  an.  I.  S  7.  els.  2-3. 
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think  are  necessary  to  implement  the  statute  as  they  have  inter- 
preted it^'* — often  after  informal  consultations  with  a  variety  of 
interested  private  parties,  academics,  and  other  officials  in  gov- 
ernment.'^ 

The  agency  must  coordinate  this  drafting  process  with  the 
White  House  Office  of  Management  and  Budget  (OMB)  and 
must  receive  clearance  from  other  bureaucrats  in  OMB  before 
publishing  the  draft  rule  in  a  Notice  of  Proposed  Rulemaking  in 
the  Federal  Register.^*"  After  a  comment  period,  the  civil  servants 
and  political  appointees  in  the  agency  will  decide  whether  or  not 
to  issue  a  final  regulation.  Before  promulgating  a  regulation,  the 
agency  must  once  again  receive  OMB  clearance.'^  Upon  prom- 
ulgation, we  have  a  new  law — a  law  that  may  not  even  be  con- 
sistent with  the  intent  of  Congress  in  passing  the  organic  statute. 

Congress  presently  exerts  control  over  agency  lawmaking  in  a 
few  different  ways.  Most  directly,  it  enacts  legislation  rescinding 
or  modifying  promulgated  regulations.  In  practice,  this  approach 
necessarily  cedes  much  authority  to  the  agency;  the  regulation 
is  law  unless  new  legislation  overrides  it.  The  current  process  is 
biased  in  favor  of  regulation,  since  the  burden  is  on  Congress  to 
alter  the  status  quo.  Since  the  President's  appointees  have  en- 
dorsed the  regulation,'*  presumably  the  President  does  as  well. 
Therefore,  to  enact  a  legislative  override  would  almost  certainly 
require  two-thirds  majorities  in  both  houses.'^  Also,  practically 
speaking,  only  regulations  that  are  so  flawed  that  they  attract 
substantial  attention  or  that  offend  senior  members  of  Congress 
are  likely  to  command  the  floor  time  and  general  legislative 
effort  needed  to  enact  a  statute.  The  convoluted  legislative  proc- 
ess can  result  in  even  uncontroversially  good  bills  getting  lost. 

Congress  can  also  oversee  regulation  through  the  annual  ap- 
propriations process.  First.  Congress  can  explicitly  deny  funding 


^*See  Chevron.  467  U.S.  at  845. 

"Peter  L.  Strauss  et  al..  Gellhorn  and  Byse's  Administrative  Law  J07-08 
(9th  ed.  1995). 

"■Exec.  Order  No.  12.866.  3  C.F.R.  638.  644-49  ( 1993).  reprinted  in  5  U.S.C.  §  601 
(1994).  Among  other  considerations.  OMB  is  to  "provide  meaningful  guidance  and 
oversight  so  that  each  agency's  regulatory  actions  are  consistent  with  ...  the  Presi- 
dent s  prionties.  ..."  3  C.F.R.  at  646.  Independent  agencies  are  not  subject  to 
Executive  Order  No.  12,866.  Id.  at  641. 

"5te  id.  at  644—49.  The  prior  discussion  pertains  to  the  more  common  process  of 
informal  rulemaking  under  §  553  of  the  Administrative  Procedure  Act.  5  U.S.C. 
§§  551-559.  701-7()6  (1994). 

^*  See  supra  notes  14-17  and  accompanying  text. 

^'^  See  supra  note   I  3. 
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for  certain  practices.  For  instance,  the  House  attempted  to  pro- 
hibit OSHA  from  spending  any  funds  to  promulgate  ergonomic 
regulations  through  the  1996  appropriations  bill  for  the  Depart- 
ments of  Labor,  Health  and  Human  Services,  and  Education. ^° 
In  this  bill  the  House  also  tried  to  transfer  OSHA  funds  from 
enforcement  to  compliance  assistance.^'  Second.  Congress  can 
influence  agency  regulatory  programs  by  including  instructions 
in  the  committee  and  conference  reports  accompanying  appro- 
priations bills.  These  instructions  put  bureaucrats  on  notice  to 
comply  or  face  possible  future  retaliation  (e.g.,  funding  cuts  or 
explicit  denials  of  funds  for  certain  purposes). 

Nevertheless,  the  appropriations  process  does  not  provide  Con- 
gress with  adequate  control  over  agency  lawmaking.  Congress 
often  faces  the  objection  of  the  President  and,  therefore,  may 
need  two-thirds  majorities  in  both  Houses. ^^  Also,  the  appropria- 
tions process  annually  surveys  almost  the  entire  federal  govern- 
ment, so  Congress  can  attempt  to  address  only  the  most  egre- 
gious regulatory  practices  (or  those  that  particularly  offend  key 
members  of  Congress).  Moreover,  the  process  itself  restricts 
legislative  changes.-^ 

The  flaws  of  this  system  are  perhaps  not  immediately  appar- 
ent. In  practice,  however,  the  regulatory  process  has  proven  pat- 
ently inconsistent  with  the  notion  of  republican  government  as 
understood  by  the  Framers.  The  unchecked  delegation  of  rule- 
making authority  threatens  civil  liberties.  Moreover,  a  system 
with  greater  congressional  involvement  would  create  better  rules 
than  does  the  current  process.-^ 

Delegation  subverts  the  basic  logic  of  representation  in  our 
system  of  government.  Ostensibly,  "the  people"  are  sovereign 
and.  through  elections,  confer  legitimacy  upon  lawmakinf^  by 
Congress  and  the  President.-^  However,  it  defies  logic  to  argue 

-"H.R.  2127,  104th  Cong..  1st  Sess..  tit.  I  (1995)  (as  passed  by  the  House);  H.R. 
Rep.  No.  209.  104th  Cone.,  1st  Sess.  27  ( 1995)  (committee  repon  accompanying  H.R. 
2127). 

'^ See  H.R.  2127.  104th  Cong..  1st  Sess.,  tit.  I  (1995)  (as  passed  by  the  House);  H.R. 
Rep.  No.  209.  supra  note  20.  at  27. 

"See  supra  notes  14-17  and  accompanying  text.  However,  Presidents  are  typically 
reluctant  to  veto  an  appropriations  bill  over  relatively  minor  issues;  so.  Congress  has 
more  clout  here  than  in  passing  stand-alone  bills. 

'^ See  House  Rule  21(b)  (prohibiting  legislation — or  non-fiscal  provisions — in  appro- 
priations bills);  ot  course,  the  House  regularly  waives  this  rule  in  considering  appro- 
pnations  measures.  The  Byrd  Rule,  2  U.S.C.  §  644  (1994),  similarly  restricts  the 
budget  reconciliation  process  in  the  Senate. 

■*See  infra  part  II.  which  addresses  this  third  poini. 

-^See  The  Federalist  No.  39.  at  241  (James  Madison)  (Clinton  Rossiter  ed.,  1961) 
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that  such  legitimacy  extends  to  bureaucrats'  making  of  public 
policy  without  meaningful  guidance  and  review  by  Congress.'^* 
To  enhance  the  legitimacy  of  our  laws  and  to  allow  citizens 
greater  influence  over  lawmaking.  Congress  should  retain  as  much 
lawmaking  power  as  possible/^ 

Agency  rulemaking  also  undermines  the  constitutional  separa- 
tion of  powers,-*  one  of  the  principal  devices  upon  which  the 
Framers  relied  to  preserve  liberty.-^  Although  the  Framers  recog- 
nized that  these  powers  need  not  be  rigidly  separated,^"  they 
clearly  intended  Congress — not  the  Executive  Branch — to  legis- 
late. The  stark  experiences  of  other  nations  where  this  separation 
has  failed  highlights  the  risks  of  unbalanced  government.^' 

The  administrative  state  in  the  United  States  clearly  does  not 
tyrannize  citizens  the  way  that,  for  example,  the  former  Soviet 
Union  did.  Nevertheless,  because  of  the  Executive  Branch's  leg- 
islative and  judicial  activities,  the  present  system  concentrates 
too  much  power  in  any  agency  that  (1)  promulgates  extensive 
and  highly  substantive  regulations,  (2)  enforces  those  regula- 
tions, and  (3)  sometimes  adjudicates  these  enforcement  proceed- 


("(Wle  may  define  a  republic  .  .  .  [as]  a  government  which  derives  all  its  powers 
directly  or  indirectly  from  the  great  body  of  the  people.  ...  It  is  essential  to  such  a 
government  that  it  be  derived  from  the  great  body  of  the  society.");  Letter  from  John 
Adams  to  John  Taylor  (Apr  15.  1814),  in  6  The  Works  of  John  Adams  447.  474 
(Charles  C.  Little  &  James  Brown  eds..  1851)  ("There  is  but  one  element  of  govern- 
ment, and  that  is  The  People'') 

-*0f  course,  senior  presidential  appointees  make  the  decisions  that  are  controversial 
within  an  agency,  and  OMB  clearance  ensures  consistency  (whatever  this  term  means) 
with  the  President's  program.  However,  these  practices  still  effectively  allow  apolitical 
civil  servants  to  make  a  wide  variety  of  "legislative"  choices. 

"5^e  ScHOENBROD.  supra  note  3.  at  112  (writing  that  agencies  are  even  more  likely 
than  Congress  lo  favor  narrow,  organized  interest  groups  over  diffusely  affected, 
broader,  unorganized  ones). 

'* Though  such  delegations  are  constitutionally  permissible,  the  extent  of  delegation 
that  has  occurred  is  undesirable.  The  Supreme  Court  has  only  struck  down  three  statutes 
on  delegation  grounds  and  none  since  1936.  See  Panama  Refining  Co.  v.  Ryan.  293 
U.S.  388  ( 19351:  A.L.A.  Schechter  Poultrv  Corp.  v.  United  States,  295  U.S.  495  ( 1935); 
and  Carter  v.  Caner  Coal  Co.,  298  U.S.  238  ( 1936). 

-^See  The  Federalist,  supra  note  25,  Nos.  47-51  (James  Madison).  In  particular, 
see  id.  No.  47,  at  301  ("The  accumulation  of  all  powers,  legislative,  executive,  and 
judiciary,  in  the  same  hands  .  .  .  may  justly  be  pronounced  the  very  definition  of 
tyranny."). 

^° Id.  No.  48,  at  308  ("Unless  these  departments  be  so  far  connected  and  blended  as 
to  give  to  each  a  constitutional  control  over  the  others,  the  degree  of  separation  .  .  . 
essential  to  a  free  government,  can  never  in  practice  be  duly  maintained."). 

^'The  former  Soviet  Union  provided  its  people  with  a  lengthy  list  of  rights,  see 
KoNST.  SSSR  [Constitution],  arts.  40  (right  to  employment),  42  (right  to  health  care). 
44  (right  to  housing),  50  (freedoms  of  speech,  press,  assembly,  and  association)  ( 1977), 
translated  in  W.E.  Butler.  Basic  Documents  on  the  Soviet  Legal  System  3-33 
(1983).  but  concentrated  political  power  in  a  handful  of  people;  as  a  result,  these 
constitutional  protections  were  hollow. 
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ings.^^  The  majority  in  Congress  agrees  that  our  current  regula- 
tory system  is  off-track.  However,  the  Supreme  Court  has  con- 
strained Congress's  prior  efforts  to  rein  in  the  agencies'  powers. 


B.  The  Loss  of  the  Legislative  Veto 

At  one  time.  Congress  monitored  the  Executive  Branch  and 
independent  agencies  via  the  legislative  veto.  Congress  would 
enact  an  enabling  statute,  and  the  relevant  agency  would  prom- 
ulgate regulations  in  accordance  with  this  statute.  However,  some 
enabling  statutes  included  a  legislative  veto,  which  provided  that 
rules  were  subject  to  reversal  if  one  or  both  Houses  (or,  in  some 
cases,  just  a  committee)  passed  a  resolution  repealing  the  Ex- 
ecutive Branch's  action.  This  procedure  was  increasingly  used 
from  the  early  1970s  through  1983." 

In  1983,  the  Supreme  Court  struck  down  the  legislative  veto 
in  INS  V.  Chadha.^*  The  Court  reasoned  that  when  Congress 
acted  "legislatively,""  it  had  to  conform  to  the  dictates  of  the 
bicameral  requirement  and  Presentment  Clause.^*  Because  the 
legislative  veto  was  a  "legislative"  act  that  did  not  adhere  to 
these  provisions,'^  it  violated  the  constitutional  design  for  the 
separation  of  powers.'* 

The  legislative  veto  was  an  efficient  way  for  Congress  to 
control  the  agencies,  so  the  loss  of  this  tool  has  hampered  leg- 
islative supervision  of  the  Executive  Branch's  rulemaking.  Given 


^^  Agency  adjudications  are  subject  to  judicial  review,  which  arguably  preserves  an 
adequate  check  against  agency  power.  Administrative  Procedure  Act,  5  U.S.C.  §  702 
(1994).  Moreover,  the  Administrative  Procedure  Act,  5  U.S.C.  §  554(d)(C),  prohibits 
an  agency  adjudicator — other  than  the  agency  heads — from  heanng  a  case  with  which 
the  adjudicator  has  had  prior  involvement  if  she  (1)  has  "been  involved  with  ex  parte 
informatioi  "  or  (2)  has  developed  a  "will  to  win."  Grolier.  Inc.  v.  FTC,  615  F.2d  1215. 
1220  (9th  Cir.  1980). 

"RoGELio  Garcia.  Cong.  Res.  Serv..  Issue  Brief  IB95035.  Federal  Regula- 
tory Reform;  An  Overview  5  1 1996).  For  a  list  of  statutes  employing  the  legislative 
veto  as  of  1983.  see  INS  v.  Chadha.  462  U.S.  919,  1003-13  (1983)  (White,  J., 
dissenting). 

-'M62  U.S.  919. 

^^Id.  at  952  (defining  legislative  action  as  "alterfing]  the  legal  duties,  rights  and 
relations  of  persons  .  .     outside  the  legislative  branch.") 

^^Id.  at  957.  For  the  constitutional  provisions,  see  supra  note  13  and  arcompanying 
text. 

"The  INS  had  granted  Chadha  a  suspension  of  deportation  subject  to  a  veto  by  either 
House  under  §  244  of  the  Immigration  and  Nationality  Act,  8  U.S.C.  §  1254  (1982). 
The  Court  held  that  the  House  ot  Representatives  veto  "altered  Chadha's  status."  462 
U.S.  at  952. 

"*462  U.S.  at  946. 


33 


330  Harvard  Journal  on  Legislation       [Vol.  33:323 

demands  on  congressional  time,  other  oversight  methods  such  as 
the  budget  process  and  enacting  new  statutes  to  repeal  bad  rules 
are  too  involved  to  alter  any  but  a  small  number  of  flagrantly 
objectionable  regulations.^''  Further,  civil  service  laws  protect  bu- 
reaucrats who  produce  rules  that  are  excessive  or  in  violation  of  the 
intent  of  the  statute  from  being  punished  through  job  termination.^'' 


C.  The  Problem  of  Regulatory  Excess 

Since  1990  the  number  of  final  major  regulations  has  dramati- 
cally increased.'"  From  1987  to  1990.  agencies  promulgated  160 
final  major  regulations;  from  1991  to  1994  there  were  241,  an 
increase  of  roughly  fifty  percent. "*- 

Unfortunately,  regulations  do  not  come  cheap.  For  instance, 
the  yearly  cost  to  the  nation's  economy  to  comply  with  Occupa- 
tional Safety  and  Health  Administration  (OSHA)  rules  alone  has 
been  estimated  at  $8.5  billion  in  1988  dollars.-*^  A  small  price  to 
pay  for  the  safety  of  millions  of  American  workers?  Of  course. 
The  only  problem  is  that  some  studies  have  concluded  that  these 
regulations  have  produced  no  tangible  benefits  either  in  worker 
safety  or  health.^^  Moreover,  the  compliance  costs  of  regulations 


^"^ See  supra  text  accompanying  notes  14-17.  22-23. 

^^See,  e.g.,  5  U.S.C.  §  4303  (Supp.  II  1995)  (reductions  in  grade  or  removal  based 
on  unacceptable  performance);  IJ.  §  7501  (adverse  actions — suspensions  for  14  days 
or  less):  Id.  §  7511  (adverse  actions — removal,  suspension  for  more  than  14  days, 
reduction  in  grade  or  pay,  furlough  for  30  days  or  less);  Id.  *j  7541  (actions  against 
members  of  the  Senior  Executive  Service);  Id.  §  7701  (appellate  process). 

-"A  major  rule,  as  defined  by  Exec.  Order  No.  12.291.  3  C.F.R.  127-28  (1981). 
reprinted  in  5  U.S.C. S.  §  601  (  1989),  revoked  b\  Exec.  Order  No.  12.866.  3  C.F.R.  at 
649  (1993),  is  one  likely  to  result  in 

(1)  [ajn  annual  effect  on  the  economy  of  $100  million  or  more;  (2)  [a]  majOr 
increase  in  costs  or  prices  for  consumers,  individual  industnes.  Federal.  State, 
or  local   government   agencies,   or  geographic   regions:   or  (3)   [sjignificant 
adverse  effects  on  competition,  employment,  investment,  productivity,  innova- 
tion, or  on  the  ability  of  United  States-based  enterpnses  to  compete  with 
foreign-based  enterprises  in  domestic  or  export  markets. 
3  C.FR.  at  127-28  (1981).  This  definition  was  replaced  by  Executive  Order  No.  12,866, 
3  C.F.R.  at  641—42.  Executive  Order  12,866  also  includes  in  its  definition  of  "significant 
regulatory  actions"  those  that  considerably  affect  the  environment,  public  health,  or 
safety:  produce  serious  inconsistencies  with  other  agencies'  regulations;  or  raise  novel 
legal  or  policy  issues.  Id. 

■•'OFncE  OF  Management  and  Budget.  Executive  Office  of  the  President. 
Regulatory  Program  of  the  U.S.  Government.  April  1.  1992-March  30.  1994 
608  (1993)  Ihereinafter  OMB|. 

■•^  Roben  W.  Hahn  &  John  A.  Hird.  The  Cosis  and  Benefits  of  Remdation.  8  Yale  J. 
ON  Reg.  233.  275-76  (1991). 

** Id.  (noting  '"the  absence  of  credible  studies  showing  positive  benefits  of  OSHA 
regulations'"). 
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sometimes  exceed  the  amounts  otherwise  spent  on  the  regulated 
subject.  For  instance,  the  Defense  Department  spent  $2  billion  on 
travel  in  1994.  Yet  it  spent  $2.2  billion  complying  with  travel 
reimbursement  procedures."*^ 

Furthermore,  regulations  have  impeded  progress.  In  the  wake 
of  the  last  Los  Angeles  earthquake,  it  was  necessary  to  rebuild 
the  Santa  Monica  freeway.  In  order  to  do  so  in  the  shortest 
possible  amount  of  time,  California  Governor  Pete  Wilson  de- 
cided not  to  enforce  applicable  regulations  and  utilized  incen- 
tives for  prompt  work.  The  result  was  that  "[i]nstead  of  a  four- 
year  trudge  through  government  process,  the  Santa  Monica 
freeway  was  rebuilt  in  sixty-six  days,  to  a  higher  standard  than 
the  old  one."^^  The  only  problem  with  the  work  done  on  the  new 
highway,  as  one  construction  worker  observed,  was  that  "they're 
going  to  want  them  all  completed  this  fast."*'' 

Regulations  also  have  a  ripple  effect  on  government  agencies, 
complicating  subsequent  regulatory  efforts.  For  example,  an 
agency  drafting  a  new  rule  may  be  subject  to  regulations  (such 
as  a  requirement  to  file  an  environmental  impact  statement)  writ- 
ten by  one  or  more  different  agencies.  The  new  regulations 
consequently  become  more  complicated  and  less  comprehensible 
to  the  people  who  must  enforce,  comply  with,  and  adjudicate 
them. 

An  anecdote  from  early  in  my  government  career  suggests  the 
magnitude  of  this  problem.  From  1970  to  1975,  I  was  a  deputy 
administrator  for  farm  programs  in  the  U.S.  Department  of  Ag- 
riculture. My  first  assignment  from  Secretary  Earl  Butz  was  to 
reduce  the  voluminous  regulations  that  had  been  piling  up  for 
the  last  twenty  years.  It  took  two  years  to  reduce  the  mountain 
of  often  conflicting  regulations  by  fifty  percent.  This  experience 
also  showed  me  how  agencies  are  not  always  faithful  to  congres- 
sional intent  when  they  write  regulations;  in  fact,  I  learned  first- 
hand how  easy  it  was  to  tailor  Democrat-passed  agricultural 
legislation  to  be  consistent  with  a  Republican  philosophy  through 
the  development  and  administration  of  rules. 

In  sum,  the  regulatory  state  has  had  an  enormous  impact  on 
the  United  States  economy.  In  testimony  before  the  Senate  Com- 


■"  Howard,  supra  note  5.  at  175. 

■""W.  at  172.  See  also  Barry  Wise.  Rising  from  the  Rubble:  Los  Ani^eles  Repairs  Its 
Roads.  Am.  City  &  County.  Dec.  1994.  at  36  (describing  Governor  Wilson's 
relaxation  ot  government  contracting  procedures). 

'' Howard,  supra  note  5.  at  172. 
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mittee  on  Governmental  Affairs.  Professor  Robert  Hahn  esti- 
mated that  in  1995  alone  the  direct  costs  of  all  regulations  on 
the  economy  totalled  approximately  $400  billion  (in  1992  dol- 
lars)/* This  sum  works  out  to  $3500  per  family — about  the  same 
amount  as  the  average  family  spends  on  groceries  annually/'  The 
direct  costs  of  regulation  are  up  sharply  from  1986  when  they 
were  approximately  $300  billion  (in  1992  dollars),  the  level  at 
which  they  had  been  for  the  previous  decade. ^° 

While,  of  course,  not  all  regulations  are  harmful,  an  0MB 
report  suggests  that  the  most  cost-effective  regulations  have  al- 
ready been  promulgated  and  that  the  marginal  benefits  of  more 
recent  regulations  may  not  justify  the  costs  of  compliance.  The 
analysis  concluded  that  twelve  of  the  more  effective  safety  and 
health  regulations  (those  that  extended  a  Hfe  for  less  than  $1  mil- 
hon)  were  issued  prior  to  1986,  and  only  five  were  issued  there- 
after.^' Conversely,  of  those  safety  and  health  regulations  that 
cost  greater  than  $25  million  per  life  extended,  six  were  adopted 
prior  to  1986  and  twelve  thereafter. ^- 

n.  Proposals  for  Reform  and  a  Structural  Alternative 

The  104th  Congress  has  sought  to  curb  regulatory  excess 
through  a  variety  of  suggested  reforms.  These  concepts  include 
barring  unfunded  mandates,"^'  requiring  cost-benefit^'*  or  risk  analy- 


^'^  Resulaton,'  Reform:  Hearings  Before  the  Senate  Comm.  on  Governmental  Affairs. 
104th  Cong..  1st  Sess.  (1995)  (statement  of  Robert  W.  Hahn). 

'^la. 

"  Robert  J.  Samuelson.  The  Good  Life  and  Its  Discontents  170  ( 1995)  (citing 
OMB.  supra  note  42.  at  28). 

^-Samuelson.  supra  note  51.  at  170. 

'^See.  e.g..  The  Unfunded  Mandates  Reform  Act.  2  U.S.C.A.  §  1501  (West  Supp. 
1995).  was  a  key  part  of  the  Contract.  Cf.  Gingrich  et  al.,  supra  note  2.  at  133.  The 
Act  pertains  when  a  federal  statutory,  regulatory,  or  judicial  action  mandates  spending 
in  excess  of  SI 00  million  by  state,  local,  and  tribal  governments  or  by  the  private 
sector.  2  U.S.C.A.  §  1532.  In  such  cases.  Congress  would  either  have  to  provide  the 
funding  for  these  costs  or  vote  affirmativelv  not  to  do  so.  2  U.S.C.A.  §  1514  (Supp.  II 
1995)." 

''^See.  e.g..  S.  343.  104th  Cong..  1st  Sess.  fj  4  (1995)  (as  reported  by  the  Senate 
Committee  on  Governmental  Affairs).  In  addition,  this  Congress  has  enacted  a  require- 
ment that  agencies  prepare  cost-benetit  analyses  for  any  regulations  imposing  annual 
burdens  of  $100  million  or  more  on  state,  local,  or  tnbal  governments  or  the  private 
sector.  Unfunded  Mandates  Reform  Act  of  1995.  2  U.S.C.A.  §  1532.  Further,  the 
Unfunded  Mandate  Reform  Act  of  1995  also  provides  that  the  least. costly  regulatory 
alternatives  be  used  or  that  an  explanation  be  given  if  it  is  not.  §   1535. 
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sis,"  using  regulatory  budgets,'^  enhancing  judicial  review,"  enact- 
ing takings  legislation,'^  and  imposing  regulatory  sunsets.'^ 

Each  of  these  proposals  would  provide  a  brake  on  regulatory 
excess  by  requiring  a  more  careful  consideration  of  the  costs  of 
regulation.  However,  they  fall  short  of  what  I  have  argued  is  the 
paramount  goal  of  regulatory  reform:  restoration  of  Congress's 
accountability  for  rules  and  regulations.  Two  of  the  proposals — 
unfunded  mandates  reform  and  regulatory  budgets — would  force 
the  federal  government  to  itemize  or  even  to  pay  for  the  full  cost 
of  big  government  regulations  but  fail  to  address  the  problem  of 
delegation  directly.  The  rest  of  the  proposals  rely  on  either  the 
judiciary  or  a  more  cost-aware  executive  branch  for  control  of 
the  regulatory  proces^. 

Therefore,  while  each  of  the  foregoing  proposals  has  merit,  I 
favor  a  more  profound  structural  change  in  the  way  that  regula- 
tions are  made  in  this  country.  I  start  with  two  premises:  first, 
under  our  Constitution,  Congress  is  the  supreme  maker  of  laws; 


"See,  e.g..  S.  291,  104th  Cong.,  1st  Sess.  §  205  (1995)  (as  reported  by  the  Senate 
Committee  on  Governmental  Affairs).  On  the  methodologies  of  "risk  analysis"  and 
"risk  assessment."  see  generally  Linda-Jo  Schierow.  Cong.  Res.  Serv..  Issue  Brief 
IB94036,  The  Role  of  Risk  Analysis  and  Risk  Management  in  Environmental 
Protection  1-2  (1996). 

"See.  e.g.,  S.  291.  104th  Cong.,  1st  Sess.  tit.  III.  §  7  (1995)  (as  reported  by  the 
Senate  Committee  on  Governmental  Affairs).  A  regulatory  budget,  in  its  milder  version, 
would  simply  serve  as  a  way  to  allow  lawmakers  to  understand  the  true  costs  of 
regulations  when  making  laws  and  overseeing  agencies.  Thus,  the  current  process 
would  continue  unaltered,  but  more  enlightened  decisionmaking  would  result. 

"S.  343,  104th  Cong..  1st  Sess.  §  5  (1995)  (as  reported  by  the  Senate  Committee 
on  Governmental  Affairs)  (amending  5  U.S.C.  §  706(2)  to  provide  for  "hold[ingJ 
unlawful  and  setfting]  aside  agency  action,  findings  and  conclusions  .  .  .  without 
substantial  support  in  the  rulemaking  tile,  viewed  as  a  whole,  for  the  asserted  or 
necessary  factual  basis,  as  distinguished  from  the  policy  or  legal  basis,  of  a  rule 
adopted  in  a  proceeding  subject  to  section  553"). 

^^See,  e.g..  H.R.  925.  104th  Cong..  1st  Sess.  (1995)  (as  passed  by  the  House).  The 
Takings  Clause  of  the  Constitution  protects  individuals"  property  rights  from  govern- 
ment intrusion  with  the  guarantee  of  "just  compensation."  U.S.  Const,  amends.  V,  XIV. 
However,  the  courts  have  construed  this  requirement  narrowly  in  the  context  of 
regulatory  takings.  As  one  observer  has  put  it.  "[t]o  date  .  .  .  the  Court  has  never  found 
a  regulatory  taking  in  the  absence  of  a  governmental  physical  invasion  of  land  or  a 
virtually  total  elimination  of  a  tract's  economic  use."  Robert  Meltz,  Cong.  Res. 
Serv.,  Report  95-200A.  The  Property  Rights  Issue  1  (1995).  Some  lawmakers  seek 
to  remedy  this  problem  by  providing  statutory  relief  that  would  compensate  property 
owners  whenever  certain  regulations  substantialy  diminish  a  property's  value.  See,  e.g.. 
H.R.  925.  104th  Cong..  lst"'Sess.  !}  3  (1995)  (as  passed  by  the  House). 

^''Sunset  provisions  would  require  agencies  to  reconsider — and  sometimes  to  reprom- 
ulgate — regulations  for  them  to  have  continuous  effect.  For  instance,  some  bills  include 
a  sunset  provision  that  would  require  that  rules  expire  after  a  fixed  number  of  years. 
See.  e.g..  H.R.  994.  104th  Cong.,  1st  Sess.  ( 1995)  (as  reported  by  the  House  Commit- 
tees on  the  Judiciary  and  Government  Reform  and  Oversight).  The  underlying  premise 
is  that  It  IS  easier  to  stop  a  bad  regulation  from  being  reenacted  than  to  kill  it  outright. 
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second,  regulations  are  merely  laws  enacted  by  someone  other 
than  Congress.  I  believe  that  in  order  to  restore  the  type  of 
oversight  that  it  once  exercised  over  regulations.  Congress  must 
positively  enact  significant  rules,  even  though  the  Court's  deci- 
sion in  Chadha  has  made  this  more  difficult.  At  the  same  time, 
it  would  be  highly  undesirable,  and  probably  impossible,  for 
Congress  itself  to  undertake  the  task  of  promulgating  regula- 
tions. The  remedy,  then,  is  to  enact  a  law  requiring  that  Congress 
approve  rules  before  they  could  go  into  effect.^°  Congressional 
approval  would  provide  a  political  check  on  the  process,  thus 
enhancing  its  democratic  legitimacy  while  maintaining  the  ad- 
vantages of  agency  technical  expertise.  The  issue  is  how  to  pro- 
vide for  this  approval.  I  propose  to  import  a  solution,  which  is 
tailored  to  constitutional  requirements,  from  the  states — the  Joint 
Committee  on  Administrative  Rules. 

Before  coming  to  Congress,  I  served  on  the  Michigan  Joint 
Committee  on  Administrative  Rules  (JCAR)  in  the  state  legisla- 
ture. This  body,  established  in  the  Michigan  Constitution^'  and 
Michigan's  Administrative  Procedures  Act,^^  was  comprised  of  a 
few  Senators  and  Representatives  from  each  party,  including 
myself.  JCAR  would  review  rules  to  be  promulgated  by  depart- 
ments and  agencies.  If  the  members  did  not  feel  that  the  rules 
appropriately  reflected  the  legislature's  intent  when  drafting  the 
underlying  legislation,  JCAR  could  vote  the  rules  down  and 
effectively  veto  them.  Almost  all  other  states  have  similar  bod- 
ies." While  there  have  been  some  problems  with  these  state 
JCARs  (mostly  in  keeping  up  with  the  agencies),  these  have 
mostly  stemmed  from  a  lack  of  staff  and  the  part-time  nature  of 


''°See.  e.g.,  Stephen  G.  Breyer.  The  Legislative  V(?ro  A/fer  Chadha.  72  Geo.  L.J.  785. 
793-94  (1984)  (arguing  that  Senate  rules  should  provide  a  special  fast-track  for  laws 
that  confirm  regulations  as  a  substitute  for  the  legislative  veto);  Elliott  H.  Levitas  & 
Stanley  M.  Brand,  Congressional  Review  of  Executive  and  Agency  Actions  After 
Chadha:  'The  Son  of  Legislative  Veto'  Lives  On.  72  Geo.  L.J.  801,  804-07  (1984) 
(arguing  for  a  wait-and-see  procedure  combined  with  an  expedited  disapproval  resolu- 
tion as  a  substitute  for  the  legislative  veto);  Laurence  H.  Tribe,  The  Legislative  Veto 
Decision:  A  Law  by  Any  Other  Name?,  21  Harv.  J.  ON  Legis.  1,  18-20  (1984)  (arguing 
that  "a  law  declaring  that  no  administrative  agency  rule  would  take  effect  until 
affirmatively  approved  by  a  joint  resolution  of  Congress  and  presented  to  the  President" 
would  be  constitutionally  valid). 

^'MiCH.  Const,  an.  IV,  §§  17.  37. 

"Mich.  Comp.  Laws  §  24. 235-. 235a  (1994). 

^-'.-^s  of  1990.  41  states  had  similar  bodies.  National  Conference  of  State 
Legislatures,  Redressing  the  Balance  App.  A  (1991). 
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many  legislatures.  Neither  of  these  problems  are  pertinent  to 
Congress.^'* 

Because  of  Chadha,  such  a  system  cannot  be  enacted  at  the 
federal  level.  To  allow  a  committee  the  power  to  veto  adminis- 
trative rules  prior  to  their  enactment  would  run  afoul  of  the 
Constitution's  Presentment  Clause.  Therefore,  we  must  adopt  an 
alternative  system  to  allow  similar  legislative  oversight. 

My  bill,  H.R.  2990,  would  substantially  accomplish  this  over- 
sight goal  by  altering  the  rules  that  govern  the  House  and  the 
Senate,  as  well  the  congressional  practice  of  delegating  rulemak- 
ing authority  to  agencies  and  departments.  Under  my  proposal, 
significant  new  regulations  would  require  approval  by  a  joint 
resolution  of  Congress  before  they  would  become  effective.^^ 
Thus,  Congress  would  affirmatively  enact  such  rules  by  adopting 
a  resolution  that  would  have  to  be  presented  to  and  signed  by 
the  President  to  become  effective. ^^ 

Only  significant  regulations  would  be  enacted  into  law  by 
Congress.  Minor  regulations,  which  would  not  give  rise  to  major 
concerns,  would  continue  to  be  promulgated  by  the  departments 
and  agencies  as  they  currently  are  under  the  APA.  The  decision 
whether  regulations  could  be  promulgated  directly  by  the  agency 
or  whether  they  would  have  to  be  enacted  by  Congress  would 
be  decided  by  the  initial  enabling  statute,  which  would  delineate 
which  regulations  would  go  through  which  process — agency  or 
congressional  enactment. ^"^  This  would  enable  Congress  to  give 
the  most  important  regulations  the  highest  priority  and  to  keep 


^•'Letter  from  Roger  Garcia.  Cong.  Res.  Serv..  to  author  (Apr.  27,  1996)  (on  tile 
with  the  author),  cuing  Telephone  Interview  with  Tom  Sherman.  Executive  Director  of 
the  Ohio  Joint  Committee  on  Agencv  Review.  Ohio  State  Legislature  (Spring  1995). 

"H.R.  2990.  104th  Cong.,  2d''Sess.  §  4  (1996). 

•"^A  similar  concept  is  embodied  in  a  recently  enacted  law,  P.L.  104-121,  104th 
Cong.,  2d  Sess.  §§  251-253  (1995).  The  new  law  delays  the  implementation  of  a  majoi 
rule,  giving  Congress  time  to  pass  a  resolution  rejecting  the  rule.  The  resolution  would 
have  to  pass  both  houses  and  be  signed  by  the  President.  Realistically,  however,  the 
President  is  unlikely  to  veto  a  rule  that  was  promulgated  by  his  administration.  See 
supra  notes  14-17.  22  and  accompanying  text.  Without  the  President's  approval. 
Congress  would  need  a  two-thirds  supermaiority  to  block  proposed  rules.  Furthermore, 
since  the  bill  does  not  require  an  affirmative  vote  by  Congress  to  allow  major  rules  to 
take  effect,  it  does  not  solve  the  other  major  problems  discussed  above  that  arise  when 
civil  servants  pass  laws  instead  of  Congress.  See  supra  notes  14-27.  28-32  and 
accompanving  text.  Representative  J.D.  Hayworth  (R.-.Anz.)  has  also  introduced  simi- 
lar legislation.  H.R.  2727.  104th  Cong.  1st"  Sess.  §§  3-4  (  1995)  (as  introduced  in  the 
House). 

'''H.R.  2990.  supra  note  65.  S  6. 


39 


336  Harvard  Journal  on  Legislation       [Vol.  33:323 

the  direct  responsibility  for  their  enactment,  and  also  would  not 
violate  the  constitutional  requirements  of  Chadha. 

To  ensure  speedy  consideration  of  the  proposed  regulations, 
the  House  and  Senate  procedural  rules  would  be  modified  so  that 
regulations  would  be  subject  to  fast-track  treatment  in  each  house. 
Where  an  agency  had  been  given  the  power  to  suggest  major 
regulations,  the  agency  would  draft  the  regulation  and  send  it  to 
the  Congress.*"^  This  would  automatically  create  a  resolution  in- 
troduced by  the  Majority  Leader  that  would  go  to  the  jurisdic- 
tionally  appropriate  committee.^''  The  committee  would  have  a 
limited  time  either  to  report  it  as  forwarded  by  the  agency  or 
department,  or  to  vote  affirmatively  not  to  report  it.'°  If  the 
committee  did  neither  within  a  certain  amount  of  time,  the  reso- 
lution would  proceed  automatically  to  the  floor.''  Once  on  the 
floor,  an  up  or  down  vote  (i.e.,  no  amendments  would  be  permit- 
ted) would  have  to  be  taken  within  a  certain  amount  of  time.^^ 

Where  agencies  and  departments  could  promulgate  minor  regu- 
lations as  they  do  now.  a  petition  could  be  introduced  in  either 
the  House  or  Senate  that  would  subject  them  to  the  same-day 
fast-track  process.''  In  order  to  get  a  resolution  on  the  fast  track 
in  either  chamber,  a  fixed  number  of  members  would  have  to 
sign  a  petition. ^^  Previously  enacted  regulations  would  also  be 
subjected  to  this  provision. '^  That  way,  burdensome  regulations 
could  be  repealed  in  a  reasonably  efficient  manner. 

The  effect  of  such  a  system  would  be  substantial.  Fewer  on- 
erous regulations  would  surely  result  because  of  the  congres- 
sional approval  requirement.  Congress  would  be  loath  to  pass 
regulations  that  are  too  burdensome  for  fear  of  electoral  repri- 
sal— a  fear  not  shared  by  agencies.  This  hesitancy  would  force 
agencies  to  consult  closely  with  the  Lawmakers  who  wrote  the 
enabling  statute  to  ensure  that  the  proposed  regulations  were  of 
the  nature  envisioned  by  Congress  if  they  hoped  to  get  them 
enacted.  Additionally,  this  would  serve  the  very  useful  purpose 
of  bringing  the  agencies  and  Congress  in  closer  cooperation. 
Finally,  by  making  Congress  enact  regulations,  we  would  restore 


''«W.  Jj  3(b). 
"'/J.  S  4(aMb). 
'"W.  §  4(b)(1). 
''Id. 

"•Id.  §  4(b)(2M3). 
'^See  id.  §  5. 
'^See  id.  >k  5(d)(2). 
"'W.  §  5(a). 
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not  only  lost  congressional  authority,  but  the  responsiblity  that 
accompanied  it.  By  placing  regulatory  power  once  more  into  the 
hands  of  officials  that  ordinary  citizens  could  speak  with,  influence, 
and  vote  for,  those  citizens  would  retain  more  control  over  their 
lives.  This  is  the  real  change  that  is  needed  in  the  Washington 
regulatory  arena. 

Conclusion 

As  attorney  Philip  Howard  has  written: 

Regulatory  reform  will  be  comprehensive  only  when  respon- 
sibility itself  becomes  the  touchstone.  Nothing  fancy  is  re- 
quired to  make  it  a  success.  When  Americans  can  identify 
who  is  responsible  for  what,  sensible  decisions  will  begin 
popping  out  of  our  schools  and  other  institutions  like  spring 
flowers  after  a  long  winter.  And  when  things  don't  work, 
everyone  will  know  the  right  question:  Who  has  the  respon- 
sibility?^* 

By  positively  enacting  regulations  rather  than  giving  the  agen- 
cies the  responsibility,  we  can  make  the  Federal  government 
more  accountable  to  the  people  it  serves.  People  will  regain 
control  over  their  lives,  since  their  elected  representatives  will 
exercise  more  effective  oversight  of  those  who  create  most  of 
the  laws  under  which  we  live.  H.R.  2990  is  a  good  first  step 
towards  restoring  the  people's  faith  in  the  federal  government. 


^''Philip  K.  Howard.  The  Resurrection  of  Common  Sense.  Wall  St.  J..  Jan.  17.  1996. 
at  A14. 
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Mr.  Gekas.  I  ask  the  gentleman  to  remain  for  questions  after- 
wards. 

Mr.  Smith  of  Michigan.  Thank  you. 

[The  prepared  statement  of  Mr.  Smith  of  Michigan  follows:] 

Prepared  Statement  of  Hon.  Nick  Smith,  a  Representative  in  Congress  From 

THE  State  of  Michigan 

Chairman  Gekas  and  members  of  the  subcommittee,  thank  you  for  holding  these 
hearings  and  allowing  me  to  testify  this  morning.  In  light  of  Senate  Majority  Lieader 
Trent  Lott's  comments  last  week  on  the  need  to  shift  the  focus  away  from  creating 
new  laws  to  increased  oversight  and  improving  the  legislative  process,  they  are  very 
timely.  I  have  participated  in  the  creation  of  regulations  at  both  the  federal  and 
state  level  and  taken  part  in  the  legislative  oversight  of  rulemaking  in  Michigan. 
As  a  Member  of  Congress,  I  believe  that  we  need  to  increase  our  oversight  and  con- 
trol of  the  process  at  the  federal  level  to  ensure  that  administrative  regulations  are 
consistent  with  legislative  intent  by  actually  enacting  some  regulations.  My  model 
of  reform  is  Michigan's  legislative  Joint  Committee  on  Administrative  Rules  (JCAR) 
which  could  veto  regulations  and  which  I  chaired  as  a  State  Senator 

I  would  like  to  preface  my  remarks  by  making  a  few  observations. 

First,  I  do  not  challenge  the  need  for  a  large  degree  of  agency  rulemaking.  After 
all,  as  professors  Breyer  and  Stewart  have  noted,  "Modern  government  is  adminis- 
trative government."  ^  Given  the  current  size  and  scope  of  government,  it  is  not  fea- 
sible to  go  back  to  the  pre-New  Deal  era  in  terms  of  agency  rulemaking.^ 

Second,  most  rules  are  appropriate  and  do  not  infringe  on  Congress's  authority. 
Rules  can  implement,  interpret  or  prescribe  law.^  Those  which  merely  implement 
the  law  deal  with  the  mundane  and  routine  aspects  of  administering  (enforcing)  the 
law.  They  comprise  a  large  number  of  federal  regulations  and  can  frequently  be  de- 
sirable as  they  restrict  the  discretion,  and  hence  the  power,  of  bureaucrats.^  It  is 
not  these  rules,  but  rather  those  that  interpret  statutes  and  actually  prescribe  new 
rights  and  duties  which  deserve  more  careful  scrutiny  than  they  currently  require.^ 

Third,  we  have  already  taken  a  step  towards  this  goal  by  amending  to  the  Admin- 
istrative Procedure  Act  to  allow  Congress  to  pass  a  joint  resolution  disapproving 
new  rules.  Such  a  joint  resolution  would  have  to  be  passed  by  both  houses  ana 
signed  by  the  President.® 

Regularly,  Members  of  Congress  receive  the  Federal  Register.  Few  of  us  have  any 
idea  of  what  is  actually  inside  it.  The  Register  contains  the  text  of  proposed  and 
final  rules,  notices  pertaining  to  the  rulemaking  process,  and  other  information  from 
the  regulatory  agencies.  Needless  to  say,  we  in  Congress  could  not  pj-oduce  a  daily 
book  of  new  laws  governing  the  conduct  of  the  American  people,  nor  should  we  ever 
want  to.  But,  it  does  remind  me  that  Congress  is  no  longer  the  major  source  of  law- 
making in  the  United  States.  Those  who  practice  law  at  the  federal  level  are  often 
more  concerned  with  the  Code  of  Federal  Regulations  than  the  United  States  Code 
and  with  good  reason.'' 

What  Mr.  Taylor,  Mr.  Hayworth  and  I  propose  is  that  Congress's  role  over  the 
rulemaking  process  be  strengthened.  Although  our  proposals  vary  over  which  regu- 
lations need  to  be  subjected  to  oversight  and  the  details  of  the  process,  we  are  unit- 
ed on  the  proposition  that  Congress  should  actually  pass  major  regulations  rather 
than  letting  them  take  effect  with  only  a  notice  in  the  Federal  Register. 

Our  current  delegation  of  legislative  responsibilities  is  dangerous  for  many  rea- 
sons. It  severs  the  link  between  the  source  of  political  legitimacy  and  political  ac- 
tion, leads  to  less  rational  and  informed  lawmaking,  sometimes  thwarts  Congress, 
and  encourages  sloppy  lawmaking.  As  a  result,  we  have  the  horror  stories  that  fill 
newspapers  and  journals,  enraging  citizens,  damaging  our  economy  and  lowering 
our  standard  of  living.  It  is  my  hope  that  by  enhancing  Congress's  role  in  the  regu- 
latory process,  we  can  restore  some  respect  to  our  governing  process,  improve  the 
quality  of  the  regulatory  process  and  reestablish  Congress's  responsibility  for  the  di- 
rection of  our  country. 

Rulemaking  empowers  bureaucrats  by  giving  them  the  discretion  to  legislate  in- 
terstitially.  Although  top  ranking  civil  servants  are  appointed  by,  and  hence,  ac- 
countable to  the  President,  those  who  actually  make  the  rules  are  not.  Hence,  their 
connection  with  the  source  of  political  legitimacy  in  our  society,  the  people,  is  sus- 
pect at  best.  When  rules  which  tell  people  how  they  can  and  cannot  use  their  prop- 
erty are  made  by  those  they  cannot  vote  for,  the  result  is  frustration  with  a  govern- 
ment seen  as  "out  of  touch."  At  worst,  it  can  lead  to  a  lack  of  respect  not  only  for 
Congress  and  the  regulatory  agencies,  but  the  law  itself  As  one  columnist  has  writ- 
ten, 'The  question  tnat  arises  from  any  discussion  of  government  regulatory  ex- 
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cesses  is  whether  one  major  reason  for  declining  respect  is  the  huge  spawn  of  unnec- 
essary and  unreasonable  laws.  Many  are  simply  bureaucratic  decrees  that  have 
never  been  screened  by  any  legislative  body."^ 

Unlike  lawmakers  who  are  frequently  in  their  districts  holding  town  hall  meet- 
ings and  corresponding  with  people  from  all  walks  of  life,  bureaucrats  are  mostly 
insulated  from  the  activities  tnat  they  regulate.  It  is  not  surprising,  then,  that  we 
get  some  rules  that  are  inconsistent  with  congressional  intent  and  which  we  have 
begun  to  address  in  the  House's  new  "Corrections  Day"  process.  Had  we  in  Congress 
seen  some  of  these  rules  in  the  first  place,  there  would  be  less  of  a  need  to  correct 
them. 

I  also  believe  that  the  political  process  that  occurs  in  Congress  is  superior  in  ac- 
commodating the  needs  of  society  at  large  to  the  agency  rulemaking  process.  At  the 
beginning  of  the  104th  Congress,  we  voted  to  apply  to  ourselves  the  same  rules  that 
we  have  asked  the  American  people  to  live  under.  As  a  result,  we  have  discovered 
that  some  of  them  simply  do  not  work  well.i°  I  believe  that  the  extension  of  congres- 
sional authority  over  rulemaking  has  a  similar  effect.  Bureaucrats  who  write  rules 
rarely  are  affected  by  them  and  this  alters  their  perspective  on  the  effectiveness  and 
rationality  of  proposed  rules.  Our  closer  communications  with  voters  gives  us  in 
Congress  a  greater  incentive  to  balance  the  costs  equitably  among  our  constituents 
because  we  have  an  interest  in  reaching  amicable  solutions. 

Also,  bureaucrats  attempt  to  "end  run"  Congress  when  they  write  rules  to  imple- 
ment laws  they  disagree  with.  I  know  this  because  we  used  to  do  it  when  I  worked 
in  the  Agriculture  Department.  It's  amazing  how  agency  regulations  can  dramati- 
cally alter  the  effect  of  the  underlying  statute.  This  is  still  going  on  to  some  degree. 
One  example  is  the  statements  on  the  regulations  that  will  come  out  of  Health  and 
Human  Services  to  implement  the  new  welfare  bill. 

The  last  reason  that  Congress  should  exercise  more  oversight  over  significant 
rules  is  that  they  have  a  dramatic  impact  on  the  economy.  A  new  study  released 
bv  the  Center  for  the  Study  of  American  Business  at  Washington  University  con- 
cludes that  the  dramatic  increase  in  regulations  since  the  mid  1960s  is  the  primary 
cause  for  the  slowdown  in  labor  productivity  which  started  at  the  same  time.  The 
study  attributes  50%  of  the  slowdown  in  long  term  productivity  growth  from  1963- 
1993  to  increased  regulation  and  estimates  that  without  this  increase,  our  GDP 
would  be  about  20%  higher.* > 

I  do  not  mean  to  imply  that  all  of  these  rules  are  bad  simply  because  they  slow 
down  growth.  Some  have  been  beneficial.  Yet,  all  regulations  have  costs  and  some 
have  enormous  costs.  In  some  cases  involving  health  rules,  more  lives  can  be  saved 
by  spending  money  on  other  areas.  For  instance,  the  Heritage  Foundation  has  re- 
ported that  one  regulation,  the  chloroform  private  well  emission  standard,  has  a  cost 
per  life  year  saved  of  $99  billion.  At  the  same  time,  were  we  to  spend  $92  billion, 
we  could  quadruple  spending  on  cancer  research  for  the  next  12  years.  My  point  is 
simply  that  the  elected  representatives  in  Congress  should  be  making  these  exami- 
nations rather  than  career  civil  servants. 

Until  1983,  all  of  this  was  less  of  a  problem.  The  legislative  veto  allowed  one  or 
both  houses  of  Congress,  or  even  a  committee,  to  block  an  executive  branch  action 
through  a  simple  vote.  The  Supreme  Court  struck  this  procedure  down,  however,  in 
INS  V.  Chadha  ^^  and  hence  it  is  no  longer  available  to  us. 

My  solution  to  these  problems,  H.R.  2990,  establishes  a  system  for  Congress  to 
use  when  it  fears  that  bureaucrats  have  too  much  potential  to  abuse  a  particular 
delegation  of  power.  Under  my  bill,  delegations  of  power  could  be  granted  with  the 
proviso  than  any  regulations  pursuant  to  the  delegation  would  need  to  be  approved 
oy  Congress  on  a  fast  track  system.  These  regulations  would  not  go  into  elTect  until 
Congress  had  approved  a  joint  resolution  approving  them.  The  resolution  would  go 
through  the  appropriate  committee  in  each  nouse  and  would  have  to  be  voted  down 
by  the  committee  (thus  replicating  the  Michigan  JCAR)  or  it  would  go  to  the  fioor 
automatically.  After  coming  to  the  fioor,  the  house  of  Congress  would  have  to  vote 
up  or  down  on  the  regulation.  After  each  house  passed  it,  it  would  be  sent  to  the 
President. 

This  is  not  a  truly  new  proposal.  Variations  have  been  around  since  Chadha.  They 
have  broad  and  bi-partisan  support  in  the  academic  and  policy  communities. 

Unlike  the  Hayworth  and  the  Taylor  bills,  my  proposal  does  not  require  Congress 
to  approve  every  regulation.  Rather,  it  merely  establishes  a  process  to  be  used  in 
the  nature  if  Congress  so  wished.  Further,  it  has  a  90  legislative  day  timetable  en- 
suring prompt  consideration  of  submitted  regulations.  These  provisions  should  alle- 
viate concerns  that  the  review  process  would  tie  Congress  up  or  bring  the  regulatory 
process  to  a  halt.  Further,  the  mere  presence  of  sucn  a  device  would  lead  to  closer 
cooperation  between  Congress  and  rulemakers. 
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Another  feature  of  my  particular  bill  is  that  it  has  a  provision  dealing  with  exist- 
ing regulations.  Legislation  to  repeal  existing  regulations  could  also  be  placed  on  the 
90  day  fast  track  i?  enough  members  signed  a  petition  in  the  House  or  Senate.  Be- 
cause repeal  would  need  either  Presidential  approval  or  %  support  in  Congress  to 
pass,  only  those  regulations  which  sufTered  a  broad  range  of  antipathy  would  be  sus- 
ceptible to  repeal. 

In  conclusion,  we  need  to  restore  Congress's  role  as  the  primary  lawmaker  in 
America,  instead  of  its  current  place  as  just  one  of  many  actors  which  afTect  the  reg- 
ulatory process.  These  are  major  initiatives  and  need  to  be  studied  carefully  by  both 
this  subcommittee  and  the  full  Judiciary  Committee.  Further,  the  provisions  en- 
acted in  P.L.  104—121  need  to  be  monitored  for  effectiveness. 

I  believe  that  the  review  and  study  of  this  subcommittee  will  prepare  Congress 
to  move  ahead  and  strengthen  Congress's  position  over  the  regulatory  agencies.  I 
look  forward  to  assisting  in  this  process. 

ENDNOTES 
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Mr.  Gekas.  And  now  we  turn  to  the  gentleman  from  Arizona, 
who  serves  on  Banking  and  on  Veterans  Affairs. 

STATEMENT  OF  HON.  J.D.  HAYWORTH,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  ARIZONA 

Mr.  Hayworth.  Mr.  Chairman,  I  thank  you  very  much  for  this 
opportunity,  and  I  also  thank  the  distinguished  ranking  member, 
the  gentleman  from  Rhode  Island.  I  appreciate  his  attendance  this 
morning.  I  understand  the  challenge  of  scheduling  conflicts  that 
exist  and  also  lament  the  fact  that  he  hopes  to  go  to  the  other  side 
of  this  Hill.  We  like  working  very  much  with  Mr.  Reed. 


44 

And,  Mr.  Chairman,  members  of  the  subcommittee,  and  distin- 
guished guests,  I'd  ask  unanimous  consent  that  my  complete  testi- 
mony be  included  in  the  record. 

Mr.  Gekas.  Without  objection,  it  will  be  so  ordered,.  As  a  matter 
of  fact,  all  the  statements  of  all  the  witnesses  will  be  included  auto- 
matically in  the  record  without  objection. 

Mr.  Hayworth.  Thank  you,  Mr.  Chairman. 

The  beauty  of  our  Constitution  I  believe,  sir,  is  found  in  its  sim- 
plicity and  straightforward  description.  And  after  the  beautiful  pre- 
amble to  our  Constitution,  the  first  clause  in  article  I,  section  1, 
reads,  "All  legislative  powers  herein  granted  shall  be  vested  in  a 
Congress  of  the  United  States."  But,  as  we've  seen  in  recent  his- 
tory, Mr.  Chairman,  Congress  has  ceded  its  lawmaking  authority 
to  unaccountable,  unelected  employees  in  the  executive  branch.  Not 
only  does  this  contradict  the  Constitution's  separation  of  powers  by 
making  the  executive  branch  the  maker  and  enforcer  of  what,  in 
essence,  are  laws,  but  it  violates  article  I,  section  1,  of  the  Con- 
stitution which  I  just  read  to  you. 

For  the  first  150  years  of  our  Republic,  the  Supreme  Court  held 
that  the  transfer  of  legislative  powers  to  another  branch  of  Govern- 
ment was  unconstitutional,  but  in  the  late  1930's  the  Court  re- 
versed itself,  upholding  laws  by  which  Congress  merely  instructed 
agencies  to  make  decisions  that  served  "the  public  interest."  And 
since  then,  Congress  has  ceded  its  basic  legislative  responsibility  to 
executive  agencies  that  craft  and  enforce  regulations  with  the  full 
force  of  law. 

Mr.  Chairman,  at  this  juncture,  an  acknowledgment:  "J.D."  in 
my  name  does  not  stand  for  juris  doctor.  I  am  not  a  lawyer,  nor 
have  I  played  one  on  television,  but  it  doesn't  take  a  great  leap  of 
faith  or  logic  to  realize  that  the  regulations  enumerated  by  this  al- 
phabet soup  of  acronyms  within  the  executive  branch,  because 
these  regulations  carry  with  them  the  sanctions  of  fines  or  impris- 
onment or  both,  in  essence,  these  regulations  are  laws.  And  to  that 
degree,  having  the  regulations  formulated  by  the  unelected  simply 
sets  up  the  tyranny  of  the  bureaucracy,  if  you  will,  and  it  creates 
a  very  unfortunate  situation. 

Now  for  those  folks  who  come  to  serve  in  this  body  who  perhaps 
look  at  these  endeavors  as  an  establishment  of  a  career,  for  those 
who  would  be  lifetime  legislators  or  professional  politicians,  I  guess 
the  situation  is  not  too  bad  because  it  allows  folks  to  have  their 
cake  and  eat  it,  too.  For  example,  we  in  the  Congress  can  draft 
laws  that  offer  broad  and  ambiguous  notions  of  actions  to  be  taken. 
For  example,  as  my  colleague  from  Michigan  mentioned  his  in- 
volvement with  the  Occupational  Safety  and  Health  Administra- 
tion, the  laws  that  we  have  here  call  for  "reasonable,  necessary,  or 
appropriate  standards  to  provide  safe  and  healthful  employment," 
allowing  the  Secretary  of  Labor  and  employees  within  the  Labor 
Department  to  decide  what  that  means. 

The  Clean  Water  Act's  mandate  to  protect  "navigable  rivers"  per- 
mits the  Army  Corps  of  Engineers  and  the  EPA  to  exercise  control 
over  any  land  that  has  a  certain  minimum  water  content.  And  you 
referred  to  my  time  on  the  Banking  Committee.  By  law,  commer- 
cial banks  can  only  affiliate  if  they  are  "well  capitalized,"  a  vague 
determination  maae  by  the  Federal  Reserve  Board  and  the  FDIC. 
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So  what  we  have  done  here  is  to  estabHsh  broad  parameters  that 
allow  regulators  to  carry  to  another  level  the  definition  of  what 
laws  should  be,  and,  in  fact,  we've  allowed  the  unelected  to  make 
and  enforce  the  laws.  For  some  folks  who  hope  to  be  career  politi- 
cians, I  guess  it  allows  them  to  have  their  cake  and  eat  it,  too,  to, 
on  the  one  hand,  pass  laws  and  then  turn  around  and  rant  and 
rave  and  object  to  the  very  bureaucracies  that  have  been  created 
in  the  wake  of  these  laws,  and  I  think  that's  very  unfortunate. 

So  what  I've  asked  my  colleagues  to  do  is  to  stand  behind  my 
piece  of  legislation,  H.R.  2727,  the  Congressional  Responsibility 
Act,  which  will  rightly  return  legislative  powers  to  the  Congress  by 
requiring  Congress  to  vote  on  all  rules  and  regulations,  as  defined 
in  section  551,  subsection  4,  of  title  5  of  the  United  States  Code, 
except  those  regulations  of  particular  applicability,  any  interpreta- 
tive rule,  general  statement  of  policy,  or  any  regulation  of  agency 
organization,  personnel,  procedure,  or  practice.  My  legislation  ap- 
plies onlv  to  new  regulations  and  will  not  be  retroactive. 

Now  detractors  will  say  there's  no  way  that  Congress  has  the 
time  to  review  all  rules  and  regulations  that  are  promulgated  by 
the  executive  branch,  but,  Mr.  Chairman,  I  think  this  is  important. 
Regardless  of  the  time  implications,  it  is  the  duty  of  Congress  to 
review  rules  and  regulations,  as  enumerated  in  article  I,  section  1, 
of  the  Constitution. 

Further,  I  have  had  the  honor  often  in  this  Congress  of  serving 
as  Speaker  Pro  Tem,  and  on  more  than  one  occasion  I've  presided 
over  largely  ceremonial  debate  in  which  we  have  taken  a  great  deal 
of  time  to  name  Federal  installations  after  noteworthy  Americans. 
I  don't  indict  that  process,  Mr.  Chairman,  but  I'd  simply  ask,  if  we 
take  the  time  in  this  Congress  to  name  courthouses,  airports,  mili- 
tary bases,  and  other  places  after  noteworthy  Americans,  shouldn't 
we  take  the  time  to  vote  on  rules  and  regulations  which  profoundly 
affect  our  Nation's  citizenry,  and  shouldn't  we  take  the  time  to  live 
up  to  article  I,  section  1,  of  the  Constitution? 

Mr.  Gekas.  Maybe  we  should  take  the  special  orders  time  and 
transfer  it  to 

Mr.  Hayworth.  That's,  indeed,  a  possibility,  Mr.  Chairman,  that 
we  can  explore.  With  the  time  constraints  in  mind,  however,  the 
Congressional  Responsibility  Act  provides  an  expedited  procedure 
for  considering  rules  and  regulations.  Within  3  days  after  an  agen- 
cy promulgates  a  rule,  the  majority  leader  of  both  the  House  and 
the  Senate,  by  request,  must  introduce  a  bill  comprised  of  the  text 
of  the  regulation.  If  the  bill  is  not  introduced  in  3  days,  any  Mem- 
ber thereafter  may  introduce  the  bill.  The  bill  is  not  referred  to  a 
committee  unless  a  majority  of  Members  agree  to  send  it  through 
the  normal  legislative  process.  Within  60  days  of  being  introduced, 
however,  the  legislation  must  come  before  the  respective  Chamber 
for  a  vote.  The  bill  shall  be  limited  to  one  hour  of  debate  and  can- 
not be  amended.  If  a  majority  of  Members  of  the  body  vote  for  the 
bill,  it  is  sent  to  the  other  body  for  approval.  Upon  approval  of  both 
bodies,  the  legislation  would  then  be  sent  to  the  President  to  sign 
or  to  veto. 

Other  opponents  of  the  legislation,  Mr.  Chairman,  might  argue 
this  would  delay  the  implementation  of  rules  and  regulations.  In 
reality,  though,  it  would  not.  Rules  and  regulations  are  often  the 
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subject  of  countless  and  endless  lawsuits.  For  example,  the  final 
rule  for  leaded  gasoline  took  nearly  10  years  to  promulgate  because 
it  was  the  focus  of  intense  litigation.  Congress  becomes  the  final  ar- 
biter in  rulemaking,  and  the  Congressional  Responsibility  Act 
states  that  a  regulation  contained  in  a  bill  is  not  an  agency  action 
for  the  purpose  of  judicial  review  under  chapter  7  of  title  5,  United 
States  Code.  This  would  bring  to  a  halt  endless  litigation  that 
delays  implementation  of  regulations. 

And,  finally,  opponents  of  nondelegation  would  say  that  it's  a 
back-handed  attempt  at  regulatory  reform,  but  the  Constitution 
makes  clear  that  all  legislative  powers  shall  be  vested  in  Congress. 
Article  I  asserts  that  this  legislative  power  includes  the  power  to 
regulate.  By  returning  the  power  to  regulate  to  the  Congress,  we'll 
make  Congress  accountable  to  the  people  for  Federal  laws. 

Mr.  Chairman,  in  my  opinion,  delegation  is  one  of  the  root  causes 
of  the  American  people's  disenchantment  with  government,  and  we 
can  take  a  step  in  the  right  direction  bv  ending  this  unconstitu- 
tional delegation  of  powers.  By  taking  tnis  step,  we  will  help  re- 
store confidence  and  integrity  to  the  Federal  Government.  I  think 
it  is  vitally  important  that  we  do  so. 

I  thank  you  for  the  time  to  testify  this  morning.  I  thank  my  col- 
leagues for  joining  us  here.  I  look  forward  to  any  questions  you 
may  have. 

[The  prepared  statement  of  Mr.  Hay  worth  follows:] 

Prepared  Statement  of  Hon.  J.D.  Hayworth,  a  Representative  in  Congress 
From  the  State  of  Arizona 

Mr.  Chairman,  members  of  the  subcommittee,  and  distinguished  guests,  thank 
you  for  affording  me  this  opportunity  to  discuss  one  of  the  most  important  fun- 
damental reforms  this  Congress  can  undertake:  ending  the  unconstitutional  delega- 
tion of  legislative  powers,  tor  too  long,  Congress  has  ceded  its  law-making  authority 
to  unaccountable,  unelected  employees  in  the  executive  branch.  Not  only  does  this 
contradict  the  Constitution's  "separation  of  powers"  by  making  the  executive  branch 
the  maker  and  enforcer  of  laws,  but  it  violates  Article  I,  Section  1  of  the  Constitu- 
tion, which  states  that,  "All  legislative  powers  herein  granted  shall  be  vested  in  a 
Congress  of  the  United  States."  My  testimony  today  willfocus  on  the  unconstitution- 
ality of  delegation  and  why  it  makes  for  bad  government. 

As  the  founder  and  Chairman  of  the  Constitutional  Caucus,  a  bipartisan  organiza- 
tion with  over  100  members,  I  am  committed  to  upholding  the  principles  of  the  Con- 
stitution. I  believe  our  Founders  understood  the  negative  implications  of  delegation 
of  powers.  For  this  reason,  the  Founders  defined  the  various  roles  of  the  three 
branches  of  government  and  emphasized  their  "separation  of  powers." 

For  the  first  150  years  of  our  republic,  the  Supreme  Court  held  that  the  transfer 
of  legislative  powers  to  another  branch  was  unconstitutional.  In  the  late  1930s,  how- 
ever, the  Court  reversed  itself,  and  upheld  laws  by  which  Congress  merely  in- 
structed agencies  to  make  decisions  that  served  "the  public  interest."  Since  then. 
Congress  has  ceded  its  basic  legislative  responsibility  to  executive  agencies  that 
craft  and  enforce  regulations  with  the  full  force  of  law.  The  Supreme  Court  has  not 
invalidated  a  single  delegation  of  congressional  power  since  1935.  Unfortunately, 
law-making  was  never  intended  to  be  in  the  hands  of  executive  branch  employees. 
As  the  Constitution  enumerates,  the  power  to  make  laws  was  solely  vested  in  Con- 
gress, because  Congress  is  directly  accountable  to  the  people. 

Today,  the  evidence  abounds  that  Congress  has  slipped  from  its  constitutional 
moorings.  The  Americans  With  Disabilities  Act  tells  employers  to  make  "reasonable 
accommodation"  of  handicapped  workers  unless  there  is  an  "undue  hardship,"  but 
leaves  it  to  the  Department  of  Justice  to  determine  what  is  reasonable  (and  re- 
quired). 

Similarly,  the  Occupational  Safety  and  Health  Administration  (OSHA)  calls  for 
workplace  standards  that  are  "reasonable,  necessary  or  appropriate  to  provide  safe 
and  healthful  employment"  but  allows  the  Secretaiy  of  Labor  to  decide  what  that 
means.  The  Clean  Water  Act's  mandate  to  protect  "navigable  rivers"  permits  the 
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Army  Corp  of  Engineers  and  the  Environmental  Protection  Agency  (EPA)  to  exercise 
control  over  any  land  that  has  a  certain  minimum  water  content.  By  law,  commer- 
cial banks  can  only  affiliate  if  thev  are  "well  capitalized,"  a  vague  determination 
made  by  the  Federal  Reserve  Boara  and  the  Federal  Deposit  Insurance  Corporation 
(FDIC). 

Thus,  delegation  gives  life  to  bad  laws  because  it  allows  legislators  to  make  am- 
biguous laws  for  which  they  can  take  credit  without  taking  responsibility  for  legal 
consequences  or  their  costs.  Essentially,  delegation  allows  Congress  "to  have  its  cake 
and  eat  it  too."  Congress  can  reap  the  benefits  of  delegation  and  its  excesses  by 
helping  constituents  through  the  complexities  of  federal  regulations.  At  the  same 
time,  it  can  blame  bureaucrats  for  misinterpreting  its  intentions.  The  legislator  can 
play  both  sides  and  win.  Unfortunately,  the  loser  in  all  of  this  is  the  electorate,  be- 
cause they  are  forced  to  pay  for  these  excesses.  If  Congress  acted  constitutionally, 
it  would  have  the  ultimate  responsibility  for  crafting  these  laws. 

With  delegation,  we  also  sacrifice  accountability  in  government.  Originally  de- 
signed to  be  the  most  accountable  branch  of  government.  Congress  has  grown  in- 
creasingly irresponsible.  The  fundamental  link  between  voter  and  lawmaker  has 
been  severed  by  unelected  regulators  hiding  behind  bad  laws.  A  handful  of  broadly 
written  laws  has  spawned  an  alphabet  soup  of  government  agencies  and  an  over- 
whelming regulatory  burden  that  undermine  the  very  idea  of  representative  govern- 
ment. Many  regulatory  analysts  believe  more  consequential  law  is  generatea  in  the 
executive  branch  than  in  the  legislative  branch.  Even  the  F'ederal  Register,  which 
churned  out  3,544  rules  and  regulations  last  year,  admits  that  Congress  has  ceded 
much  of  its  law-making  ability  to  the  executive  branch.  In  the  explanation  of  the 
Federal  Register's  purpose,  it  states  that  it  "provides  a  uniform  system  for  making 
available  to  the  public  regulations  .     .     .  having  legal  effect." 

Finally,  delegation  allows  powerful  special  interests  to  expend  substantial  re- 
sources in  private  to  benefit  tne  few  at  tne  expense  of  many.  Simply  put,  if  we  are 
to  restore  integrity,  responsibility,  and  confidence  to  the  federal  government,  one  of 
the  best  ways  we  can  do  this  is  by  ending  the  unconstitutional  delegation  of  legisla- 
tive powers  to  the  executive  branch. 

The  Founders  knew  that  law-making  authority  vested  in  Congress  would  make 
for  good  government  because  our  elected  officials  would  be  directly  accountable  to 
their  constituents.  I  have  conducted  a  survey  in  my  district,  and  often  I  take  infor- 
mal polls  where  I  visit.  I  ask  a  basic  question:  Do  you  believe  unaccountable  employ- 
ees in  the  executive  branch  should  have  the  power  to  make  laws?  To  this  day,  I 
have  not  heard  one  person  answer  this  question  in  the  affirmative.  My  constituents 
understand  the  ramifications  of  granting  broad  powers  to  the  executive  branch  to 
make  laws.  Yet,  to  the  chagrin  of  most  of  my  constituents,  this  is  the  case  in  Amer- 
ica today.  It  is  no  wonder  why  my  constituents,  and  the  American  people,  arc  so 
disillusioned  with  government. 

Congressman  Smith,  Congressman  Taylor,  and  I,  along  with  Congressman  Brew- 
ster, each  have  introduced  or  cosponsored  legislation  that  would  end  delegation  of 
legislative  power  to  the  executive  branch.  We  all  represent  vastly  different  regions 
of  the  country  with  various  interests,  and  we  all  have  constituents  who  have  been 
adversely  affected  by  this  unconstitutional  lawmaking.  We  agree  that  it  should  be 
Congress's  duty  to  review  rules  and  regulations  that  affect  our  constituents  and 
which  are,  in  essence,  laws.  Although  we  differ  slightly  on  the  approach  to  end  dele- 
gation, we  all  agree  that  Congress  should  take  back  its  constitutionally-granted 
power  to  enact  laws. 

On  December  6,  1995,  I  introduced  H.R.  2727,  the  Congressional  Responsibility 
Act.  This  legislation  will  rightly  return  legislative  powers  to  the  Congress  by  requir- 
ing Congress  to  vote  on  all  rules  and  regulations,  as  defined  in  section  551(4)  of  title 
5,  United  States  Code,  except  those  regulations  of  particular  applicability,  any  inter- 
pretive rule,  general  statement  of  policy,  or  any  regulation  ol  agency  organization, 
personnel,  procedure,  or  practice.  My  legislation  will  apply  only  to  new  regulations 
and  will  not  be  retroactive. 

Detractors  will  say  that  there  is  no  way  that  Congress  has  the  time  to  review  all 
rules  and  regulations  that  are  promulgated  by  the  executive  branch.  Regardless  of 
the  time  implications,  it  is  Congress's  duty  to  review  rules  and  regulations,  as  enu- 
merated in  Article  I,  Section  1  of  the  Constitution.  However,  I  have  frequently  had 
the  honor  and  privilege  of  serving  as  Speaker  Pro  Tempore.  On  more  than  one  occa- 
sion, I  have  presided  over  largely  ceremonial  debate  in  which  we  took  several  hours 
to  name  federal  installations  aiier  famous  Americans.  I  ask  you:  If  we  can  name 
courthouses,  airports,  military  bases,  and  other  places,  don't  we  have  enough  time 
to  vote  on  rules  and  regulations  which  profoundly  affect  the  citizens  of  this  country? 

With  these  time  constraints  in  mind,  however,  the  Congressional  Responsibility 
Act  provides  an  expedited  procedure  for  considering  rules  and  regulations.  Within 
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three  days  afler  an  agency  promulgates  a  rule,  the  Majority  Leader  of  both  the 
House  and  Senate  (by  request)  must  introduce  a  bill  comprised  of  the  text  of  the 
regulation.  If  the  bill  is  not  introduced  in  three  days,  any  Member  thereafter  may 
introduce  the  bill.  The  bill  is  not  referred  to  a  committee  unless  a  majority  of  Mem- 
bers agree  to  send  it  through  the  normal  legislative  process.  Within  60  days  of  being 
introduced,  however,  the  legislation  must  come  before  the  respective  chamber  for  a 
vote.  The  bill  shall  be  limited  to  one  hour  of  debate  and  cannot  be  amended.  If  a 
majority  of  Members  of  the  body  vote  for  the  bill,  it  is  sent  to  the  other  body  for 
approval.  Upon  approval  of  both  bodies,  the  legislation  is  sent  to  the  President  to 
sign  or  veto. 

Other  opponents  of  this  legislation  might  argue  that  this  would  delay  the  imple- 
mentation of  rules  and  regulations.  In  reality,  though,  it  would  not.  Rules  and  regu- 
lations are  often  the  subject  of  countless  and  enoless  lawsuits.  For  example,  the 
final  rule  for  leaded  gasoline  took  nearly  10  years  to  promulgate  because  it  was  the 
focus  of  intense  litigation.  Congress  becomes  the  final  arbiter  in  rule-making  and 
the  Congressional  Responsibility  Act  states  that  a  regulation  contained  in  a  bill  is 
not  an  agency  action  for  the  purpose  of  judicial  review  under  chapter  7  of  title  5, 
United  States  Code.  This  would  bring  to  a  halt  endless  litigation  that  delays  imple- 
mentation of  regulations. 

Finally,  opponents  of  delegation  will  say  that  this  is  a  backhanded  attempt  at  reg- 
ulatory reform.  The  Constitution  makes  clear  that  all  legislative  powers  shall  be 
vested  in  Congress.  Article  I  asserts  that  this  legislative  power  includes  the  power 
to  regulate.  By  returning  the  power  to  regulate  to  Congress,  we  will  make  Congress 
accountable  to  the  people  for  federal  laws.  This  will  make  for  better  government, 
a  laudable  goal  which  we,  as  well  as  the  American  people,  desire. 

In  my  opinion,  delegation  is  one  of  the  root  causes  of  the  American  people's  dis- 
enchantment with  government.  We  can  take  a  step  in  the  right  direction  by  ending 
unconstitutional  delegation  of  powers.  By  taking  this  step,  we  will  help  restore  con- 
fidence and  integrity  to  the  feaeral  government.  Many  people  agree  with  this  analy- 
sis, and  that  is  why  the  concept  oi  non-  delegation  is  embraced  by  both  liberals, 
such  as  Nadine  Strossen  of  the  American  Civil  Liberties  Union  (ACLU),  and  con- 
servatives, such  as  Judge  Robert  Bork.  In  fact,  it  was  now-Justice  Stephen  Breyer 
who  wrote  in  1984  how  the  legislative  veto  should  be  replaced  by  an  expedited  pro- 
cedure for  Congress  to  pass  rules  and  regulations. 

I  want  to  end  my  testimony  by  quoting  John  Locke's  admonition  that  "the  legisla- 
tive cannot  transfer  the  power  of  making  laws  to  any  other  hands."  Delegation  with- 
out representation  is  as  wrong  today  as  taxation  without  representation  was  in  the 
1700s.  It  is  time  Congress  took  back  its  constitutionally-granted  power  to  make 
laws. 

Again,  I  want  to  thank  you  Mr.  Chairman,  as  well  as  the  subcommittee  members, 
for  allowing  me  to  have  this  opportunity  to  testify  here  today.  This  Congress  has 
talked  a  lot  about  reform.  I  think  that  ending  delegation  of  powers  from  the  legisla- 
tive to  the  executive  branch  could  be  the  most  important  reform  this  Congress  ad- 
dresses. Mr.  Chairman,  I  welcome  any  questions  you,  or  any  other  members  of  the 
subcommittee,  might  have. 

Mr.  Gekas.  I  thank  the  gentleman,  and  we  turn  to  Charles  Tay- 
lor, who  is  from  the  11th  District  of  North  Carolina  and  is  a  mem- 
ber of  the  Appropriations  Committee. 

STATEMENT  OF  HON.  CHARLES  H.  TAYLOR,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  NORTH  CAROLINA 

Mr.  Taylor  of  North  Carolina.  Mr.  Chairman,  may  I  have 
permission  to  move  the  books  in  front  of  me? 

Mr.  Gekas.  Yes,  without  objection,  you  may  use  any  kind  of  tan- 
gible evidence  of  your  presentation  that  you  may  require.  Is  that 
your  diary?  [Laughter.] 

Mr.  Taylor  of  North  Carolina.  It  is.  It  is. 

Thank  you,  gentlemen. 

If  I  may  stand,  since  it's  more  difficult  to  see  the  committee  now. 
That  is  the  1993  Federal  Registry,  one  year  of  the  rules  and  regula- 
tions that  the  average  small  businessman  is  responsible  to  know. 
He  must  read  it.  It  is  the  law.  One  might  say  we  have  gone  from 
a  nation  of  law  to  a  Nation  of  administrative  fiat. 
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I  also  would  put  along  with  that,  a  copy  of  the  new  version  of 
the  King  James  Bible,  which  has  stood  us  in  good  stead  for  thou- 
sands of  years,  not  just  one,  and  you  can  see  the  difference  and  the 
fallibility  of  man  over  the  scriptures. 

It's  important  to  discuss  the  legislation  I  introduced  H.R.  47,  the 
Regulatory  Reform  and  Relief  Act.  This  is  the  third  Congress  that 
I  have  presented  this  act  or  an  act  similar  to  it.  I  have  no  real  dis- 
agreement with  the  other  gentlemen's  legislation.  Essentially,  we're 
seeking  the  same  thing.  We  have  some  minor  differences  in  proce- 
dure, but  that  the  committee  can  consider  and  work  out.  But  I 
think  all  three  of  us  are  pointing  out  the  very  important  factor  that 
70,000  pages  per  year  are  put  upon  the  American  small  business 
person,  in  many  cases  without  any  understanding.  I  was  on  a  plane 
recently  with  two  lawyers  who  represented  two  different  sides  who 
had  just  met  with  the  bureaucracy  on  a  new  set  of  regulations,  and 
none  of  them  could  interpret  them  or  give  a  clear  indication  of 
what  they  meant.  The  lawyers  were  perplexed  how  they  were  going 
to  advise  their  client  on  this  matter. 

Small  business  represents  close  to  90  percent  of  our  jobs,  small 
industries  we'd  call  the  mom-and-pop  operations,  and  they're  the 
ones  who  are  charged  with  following  a  great  portion  of  these  regu- 
lations. Consequently,  they  do  not  have  the  staff  or  the  ability  to 
understand,  much  less  be  able  to  carry  out  in  many  cases,  these 
very  complicated  regulations. 

It's  estimated  that  regulations  cost  approximately  $670  billion  to 
American  businesses  in  1995,  and  small  business  takes  the  biggest 
hit,  approximately  $5,500  per  employee.  What  could  we  do  to  in- 
crease employment,  what  could  we  do  to  make  job  futures  greater, 
if  we  could  pare  down  the  size  of  this  great  bureaucracy? 

And,  of  course,  sometimes  these  regulations,  while  well  in- 
tended— and  I'm  not  trying  to  criticize  the  intention  at  all — become 
totally  ridiculous.  For  instance,  one  set  of  rules  for  a  brick  factory 
in  Redding,  PA,  required  it  to  send  in  a  set  of  forms  with  its  ship- 
ments of  bricks  describing  for  the  workers  how  to  identify  a  brick: 
a  granular,  solid,  and  essentially  odorless  in  a  wide  range  of  col- 
ors— and  giving  it  specific  gravity,  so  that  the  employees  would  not 
be  mistaken  what  they  had  in  their  hands.  I  would  think  that  the 
brick  manufacturer  might  have  had  a  clue  of  what  a  brick  would 
be,  and  you  could  call  that  language  superfluous. 

The  recent  book  entitled,  'The  Death  of  Common  Sense"  states 
that  in  1994  almost  20,000  citations  in  the  name  of  safety  were 
given  for  not  keeping  OSHA  forms  correctly,  having  nothing  to  do 
with  public  health  and  safety,  but  with  the  forms.  I  would  also 
point  out  that,  in  a  very  serious  situation  in  my  State  of  North 
Carolina,  in  Hamlet,  NC,  a  number  of  people  died  in  a  chicken 
processing  plant  because  the  fire  doors  were  locked.  A  U.S.  Depart- 
ment of  Agriculture  inspector  for  that  plant  had  ordered  the  door 
be  closed,  and  when  the  Imperial  Co.  that  operated  the  plant  said 
they  would  see  that  the  door  was  locked  the  Federal  inspector, 
signed  off  on  the  fact  that  that  door  had  been  locked.  While  we  can- 
not expunge  the  Imperial  Co.  for  its  liability,  certainly  the  cross- 
purposes  of  regulations  had  something  to  do  with  that  tragedy. 

I  would  also  cite  to  you  the  Equal  Employment  Opportunity 
Commission  (EEOC),  Mr.  Chairman,  that  in  1994,  despite  the  en- 
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actment  of  the  Religious  Freedom  Restoration  Act,  promulgated 
regulations  to  stop  what  it  claimed  would  be  the  abuse  of  employ- 
ees in  the  workplace  for  being  religiously  harassed.  Now  this  had 
nothing  to  do  with  racial  harassment  or  sexual  harassment  or  any 
harassment  based  on  discrimination  of  age  or  any  other  area  recog- 
nized. This  was  religious  harassment  they  feared  would  come  into 
the  workplace.  So  they  promulgated  rules  that  said  there  would  be 
no  religion  in  the  workplace,  and  those  rules  would  have  prevented 
one  from  having  a  Bible  at  his  desk.  It  would  have  prevented  some- 
one from  wearing  a  cross.  It  would  have  prevented  someone  from 
inviting  someone  to  come  to  church. 

NASCAR  drivers  came  to  me  and  said,  "We've  just  been  told 
we're  not  going  to  be  able  to  have  our  service  at  the  track  inside 
the  pits  every  morning,  usually  on  Sunday  before  the  race,  because 
that's  the  workplace,  and  it  would  be  considered  religious  harass- 
ment." They  made  a  very  strong  point:  "We're  going  to  get  in  a 
small  piece  of  sheet  metal  about  5  x  10  and  go  200  miles  an  hour 
around  this  track  at  125  degrees,  and  you're  saying  we  can't  have 
a  service  or  we  can't  pray  before  we  get  in  that  car?  By  what  right 
does  the  U.S.  Government  have  to  tell  us  that?" 

I  sit  on  the  Commerce,  Justice,  and  State  Appropriations  Com- 
mittee that  oversees  EEOC  budget,  and  I  put  a  small  amendment 
in  their  budget  that  said  none  of  their  funds  could  be  used  to  en- 
force these  regulations,  and  it  passed  the  Congress  overwhelm- 
ingly, and  the  regulations  were  withdrawn.  But  how  foolish  do  I 
feel  as  a  Member  of  Congress  having  to  take  that  action  for  some- 
thing that  was  clearly  ridiculous? 

And  so  the  case  that  I'm  putting  forward  today — and  I'm  sure 
has  been  well  put  before  by  two  other  Members — is  that  the  bu- 
reaucracy, unanswerable  to  the  public,  has  moved  ahead  with  an 
annual  creation  of  this  kind  of  verbiage  that  small  businesses  have 
to  cope  with  every  year,  and  many  times  those  rules  promulgated 
years  after  the  Congress  passes  the  legislation,  go  far  beyond  what 
the  Congress  intended.  We  could  give  a  number  of  examples  of 
that:  the  wetlands  legislation,  the  Clean  Water  Act,  and  the  wet- 
lands that  derived  from  it  were  never  mentioned  in  the  act,  but  it 
has  caused  a  great  deal  of  consternation.  It  was  clearly  a  bureau- 
cratic creation.  Congress  may  well  have  wanted  to  do  it.  Congress 
may  well  have  agreed  to  it,  but  Congress  did  not  in  the  Clean 
Water  Act  address  that  question. 

If  we  do  not  become  totally  mindless  of  what's  coming  out  of 
Washington,  then  we  as  Congress,  charged  with  the  obligation  of 
passing  the  laws  of  this  country,  and  if  these  are  the  laws  of  the 
country,  then  we  should,  in  fact,  approve  through  a  system  of  re- 
view before  these  are  visited  upon  the  American  people — in  the 
name  of  common  sense  and  fairness  and  in  good  government.  I 
think  the  people  expect  it,  and  I  think  it's  time  for  us  to  do  it. 

Thank  you  for  letting  us  have  this  presentation. 

Mr.  Gekas.  By  all  Means. 

[The  prepared  statement  of  Mr.  Taylor  of  North  Carolina  fol- 
lows:] 
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Prepared  Statement  of  Hon.  Charles  H.  Taylor,  a  Representative  in 
Congrf:ss  From  the  State  of  North  Carolina 

Chairman  Gekas  and  members  of  the  subcommittee,  I  would  like  to  thank  you 
for  the  opportunity  to  testify  before  you  today.  There  has  never  been  a  more  urgent 
need  for  regulatory  reform  as  now.  It  is  time  for  Congress  to  assume  the  responsibil- 
ity that  was  granted  to  it  under  Article  I,  Section  I  of  the  Constitution  which  states 
that  "all  legislative  powers  herein  shall  be  vested  in  a  Congress  of  the  United 
States,  which  shall  consist  of  a  Senate  and  a  House  of  Representatives."  To  this  end, 
I  have  introduced  H.R.  47,  the  Regulatory  Reform  and  Relief  Act  which  would  re- 
quire Congress  to  control  the  federal  regulatory  process  by  reviewing  all  rules  and 
regulations  that  federal  agencies  propose.  No  rule  or  regulation  would  take  effect 
until  approved  by  both  the  House  and  Senate  and  signed  by  the  Resident. 

Since  1990,  we  have  seen  an  increase  in  federal  rules  and  regulations  that  have 
been  issued  by  the  Federal  Government.  To  illustrate  my  point,  I  would  direct  you 
to  the  cart  directly  to  my  right.  This  is  the  Federal  Register  from  1993  which  en- 
compasses 61  volumes  and  69,684  total  pages.  The  1993  Federal  Register,  which  in- 
cludes 3,207  proposed  rule  documents  and  4,369  final  regulatory  documents,  marks 
the  largest  edition  since  the  1980  edition,  which  was  the  largest  Register  in  history. 
I  believe  this  is  an  excellent  example  of  what  happens  when  Congress  delegates  reg- 
ulatory authority  to  nameless  and  faceless  bureaucrats  who  are  not  accountable  to 
anyone  affected  by  their  actions. 

As  we  have  learned,  the  American  public  is  growing  increasingly  disenchanted 
with  our  political  system.  Congress  can  take  a  big  step  toward  regaining  the  faith 
and  trust  of  Americans  by  passing  true  regulatory  reform.  Members  of  Congress 
have  an  obligation  to  protect  the  people  who  send  us  to  Washington  by  reviewing 
all  rules  and  regulations  that  are  the  result  of  the  laws  that  we  pass.  We  must  take 
a  more  active  role  in  the  regulatory  process  to  safeguard  against  rules  which  hurt 
our  economy  and  small  businesses.  We  must  return  America  to  a  land  of  laws 
passed  bv  its  Congress  and  understood  by  its  people. 

Vaguely  written  laws  requiring  agency  ana  departmental  interpretation  have  led 
to  a  large  increase  in  regulation.  For  example,  the  Clean  Water  Act  has  been  inter- 
preted by  the  Environmental  Protection  Agency  to  mean  that  it  can  prosecute  people 
for  disturbing  wetlands,  even  though  the  law  never  mentions  or  defines  a  wetland. 
However,  we  cannot  merely  blame  the  bureaucrats.  To  an  extent,  lawmakers  enjoy 
the  best  of  both  worlds.  It  is  possible  for  Congress  to  write  vague  legislation  and 
then  require  the  federal  agencies  to  interpret  specific  definitions,  thereby  relinquish- 
ing our  responsibility  to  make  difficult  cnoices.  However,  when  we  ask  agencies  to 
do  this  we  run  the  risk  of  the  law  going  far  beyond  the  original  intent  of  the  legisla- 
tion. 

Increased  regulation,  combined  with  a  reduction  in  accountability  and  oversight 
is  destroying  American  jobs.  These  additional  regulations  act  as  a  hidden  tax  on  em- 
ployment and  job  creation  by  directly  increasing  the  cost  of  employing  workers.  A 
new  report  issued  by  the  Center  for  the  Study  of  American  Business  states  that  the 
cost  of  regulatory  compliance  totaled  an  estimated  670  billion  dollars  in  1995.  Unfor- 
tunately, it  is  small  business  that  takes  the  biggest  hit,  with  the  average  firm  of 
under  20  employees  paying  over  $5,500  per  employee  in  compliance  costs. 

Historically,  it  has  been  small  business  that  has  been  the  main  vehicle  for  job  cre- 
ation in  the  United  States.  The  U.S.  Small  Business  Administration  estimates  that 
of  all  new  jobs  created  between  1976  and  1986,  43.7  percent  were  created  by  firms 
with  fewer  than  100  employees  and  26.2  percent  were  created  by  firms  with  fewer 
than  20  employees.  Today,  two  out  of  every  three  jobs  are  created  by  small  and  me- 
dium sized  businesses.  Increased  regulation  puts  those  businesses  at  a  considerable 
disadvantage  compared  with  larger  firms  who  are  better  able  to  absorb  the  high 
costs  associated  with  paperwork,  attorneys  fees  and  staff  time  needed  to  navigate 
increasingly  more  complicated  rules  and  regulations. 

Small  businesses  are  not  the  only  ones  to  feel  the  regulatory  heat.  State  and  local 
government  officials  are  also  affected  by  federal  mandates.  By  placing  additional 
mandates  on  state  and  local  governments,  we  force  them  to  spend  more  money  each 
year  to  comply  with  regulatory  requirements.  Of  course,  in  these  times  of  budget 
constraints,  many  of  these  regulations  stretch  the  resources  of  local  and  state  gov- 
ernments very  thin  and  reduce  their  fiexibility  to  introduce  their  own  initiatives,  a 
number  of  which  would  be  an  improvement  over  the  current  federal  mandate.  Ac- 
cording to  a  1993  study  issued  by  the  U.S.  Conference  of  Mayors,  the  estimated  cost 
of  unfunded  federal  mandates  to  cities  for  that  year  alone  was  over  6  billion  dollars. 
Although  I  was  very  pleased  with  the  unfunded  mandates  legislation  enacted  in  this 
Congress,  I  believe  that  we  must  now  pass  legislation  providing  the  same  types  of 
benefits  to  our  private  industry. 


52 

Our  military  also  feels  the  effects  of  increased  regulation.  A  prime  example  of  this 
can  be  found  at  Fort  Bliss  in  Texas.  Included  in  the  fiscal  year  1996  Defense  Appro- 
priations Act  was  language  requiring  Fort  Bliss  to  prepare  an  environmental  impact 
study  as  a  prerequisite  for  the  renewal  of  the  lease  on  approximately  608  thousand 
acres  known  as  the  McGregor  Range.  This  study  will  cost  the  Army  more  than  10 
million  dollars  over  the  next  three  fiscal  years,  with  over  30  percent  of  that  total 
expended  in  order  to  comply  with  the  Department  of  the  Interior/Bureau  of  Land 
Management  regulations  for  land  renewals.  In  addition,  for  fiscal  year  1997  Fort 
Bliss  will  be  required  to  program  over  13.3  million  dollars  for  environmental  and 
other  compliance  costs.  Cutbacks  in  our  military  are  causing  some  of  the  men  and 
women  of  our  armed  forces  to  live  in  sub-standard  housing  and  rely  on  food  stamps 
simply  to  maintain  an  existence.  I  believe  that  through  proper  regulatory  reform 
and  a  review  of  rules  and  regulations,  facilities  like  Fort  Bliss  would  be  able  to  use 
some  of  that  13.3  million  dollars  every  year  to  ensure  a  decent  standard  of  living 
for  those  who  fight  to  protect  us. 

Often,  Congress'  well  intentioned  actions  evolve  into  entities  which  take  on  a  life 
of  their  own.  For  example,  worker  safety  was  the  primary  reason  for  establishing 
the  Occupational  Safety  and  Health  Administration  (OSHA)  in  1970.  In  the  twenty- 
six  years  since  its  creation,  OSHA  has  far  exceeded  its  original  mandate  by  produc- 
ing in  excess  of  4000  rules  and  regulations  dictating  almost  every  aspect  regarding 
the  workplace,  with  many  bordering  on  the  ridiculous.  F'or  example,  in  1994,  a  brick 
factory  in  Red  ding,  Pennsylvania  was  required  to  include  a  form  with  shipments 
of  their  bricks,  describing  for  workers  how  to  identify  a  brick  (a  "granular  solid," 
and  "essentially  odorless,"  in  a  "wide  range  of  colors")  and  giving  its  specific  gravity 
(approximately  2.6).  Can  any  of  us  truly  say  that  it  was  our  intent  for  a  companv 
to  be  required  to  do  this?  Today,  it  appears  as  though  OSHA  is  more  concerned  with 
making  sure  its  forms  are  kept  correctly  than  with  actually  protecting  the  safety 
of  America's  workers.  A  book  written  by  Philip  K.  Howard  entitled  The  Death  of 
Common  Sense  states  that  in  1994  OSHA  issued  19,233  citations  for  not  keeping 
its  forms  correctly.  One  regulatory  expert  estimates  that  filling  out  OSHA  forms 
takes  Americans  54  million  hours  per  year. 

Sadly,  one  of  the  greatest  workplace  tragedies  in  the  history  of  my  state,  more 
than  likely  could  have  been  prevented  had  it  not  been  for  a  United  States  Depart- 
ment of  Agriculture  poultry  inspector.  On  September  3,  1991,  a  grease  fire  broke 
out  in  an  Imperial  poultry  plant  in  Hamlet,  North  Carolina,  and  quickly  spread 
throughout  the  building.  Employees  trying  to  get  out  of  the  building  discovered  only 
locked  doors.  Twenty-five  Imperial  employees  could  not  escape  and  were  killed  in 
the  fire.  However,  what  was  not  reported  was  that  in  June  of  1990  a  U.S.D.A.  poul- 
try inspector  ordered  those  doors  to  be  closed  due  to  the  fact  that  he  noticed  several 
flies  entering  the  plant  through  the  open  doors.  The  response  by  the  Imperial  com- 
pany was  included  in  his  report  and  stated  that  the  company  promised  that  the  out- 
side doors  "will  be  kept  locked."  The  inspector  verified  that  corrective  action  had 
taken  place  and  signed  off  on  the  report.  Imperial  foods  should  not  be  held  unac- 
countable for  this  tragedy,  but  government  regulation  was  also  partially  responsible. 

These  examples  make  exceedingly  clear  the  need  for  Congressional  oversight  in 
the  regulatory  process.  Unfortunately,  for  us  to  take  action  under  our  current  proce- 
dures is  too  cumbersome  and  complicated.  I  discovered  this  firsthand  in  October  of 
1993  when  I  decided  to  challenge  the  Equal  Employment  Opportunity  Commission's 
(EEOC)  proposal  of  a  new  set  of  guidelines  relating  to  harassment  in  the  workplace. 
The  guidelines  in  question  covered  not  only  religious  harassment,  but  also  harass- 
ment based  on  race,  color,  gender,  national  origin,  age  or  disability.  However,  the 
scope  of  the  prohibited  religious  harassment  was  so  broad  and  rested  on  such  sub- 
jective factors  that  constitutionally  protected  religious  expression,  such  as  keeping 
a  bible  in  your  desk  or  the  wearing  of  a  cross  on  a  necklace,  could  easily  be  declared 
illicit  harassment  and  punished. 

In  order  to  correct  this  excessive  interpretation,  I  offered  an  amendment  with 
Representative  Frank  Wolf  (R-VA),  to  the  FY  95  Commerce-Justice-State-Judiciary 
appropriations  bill  that  stated  that  the  EF30C  could  not  implement,  administer  or 
enforce  the  guidelines  covering  harassment  based  on  religion.  After  unsuccessful  at- 
tempts in  both  subcommittee  and  full  committee,  I  was  forced  to  request  a  waiver 
from  the  Rules  Committee  to  bring  this  issue  to  the  fioor.  Due  to  intense  national 
grassroots  lobbying,  the  Rules  Committee  granted  my  waiver  and  the  Taylor-Wolf 
amendment  passed  on  the  House  fioor  by  a  vote  of  366-7.  The  overwhelming  sup- 
port for  the  amendment  shows  Congress'  desire  to  review  proposed  rules  and  regula- 
tions prior  to  enactment.  Had  H.R.  47  or  similar  legislation  been  in  place.  Congress 
would  have  had  a  streamlined  process  for  reviewing  this  regulation.  Without  a  law 
in  place,  Congress  has  no  guarantee  that  it  can  express  its  concern  with  rules  or 


53 

regulations  because  of  existing  House  rules  such  as  that  which  prohibits  legislating 
on  an  appropriations  bills. 

No  matter  how  one  defines  "over  regulation,"  there  is  a  point  at  which  the  govern- 
ment risks  provoking  citizens'  resentment  and  disobedience  by  imposing  upxin  them 
regulations  perceived  to  be  irrational,  authoritarian,  and  prohibitively  expensive. 
Congress  has  given  federal  agencies  too  much  discretion  in  interpreting  laws  to  cre- 
ate regulations.  Many  will  argue  that  Congress  is  taking  on  more  than  it  can  chew 
by  reviewing  all  proposed  rules  and  regulations.  I  would  argue  that  Congress  could 
do  no  more  important  job.  Congressional  regulatory  oversight  would  take  consider- 
ably less  time  than  the  years  that  are  currently  invested  in  judicial  review  of  agency 
regulations.  It  is  the  job  of  every  Member  sitting  in  this  room  today  to  restore  com- 
mon sense,  fairness  and  responsibility  to  government,  and  I  believe  that  Congres- 
sional review  of  rules  and  regulations  is  an  excellent  place  to  begin. 

Mr.  Gekas.  We  invite  the  gentleman  from  Oklahoma,  Mr.  Brew- 
ster, to  join  our  colleagues  at  the  table,  at  the  witness  table,  and 
invite  him  to  proceed  with  his  statement. 

You're  at  an  advantage;  you  haven't  heard  a  word  that  your  col- 
leagues have  said.  So  you're  at  a  great  advantage.  [Laughter.] 

Mr.  Taylor  of  North  Carolina.  Try  not  to  repeat  anything  we've 
said.  [Laughter.] 

STATEMENT  OF  HON.  BILL  K.  BREWSTER,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  OKLAHOMA 

Mr.  Brewster.  Mr.  Chairman,  I  suspect  you've  already  heard 
about  as  many  words  as  you  want  to  hear  this  morning,  so  I'm 
going  to  keep  my  statement  brief  and  try  to  give  you  back  a  couple 
of  minutes. 

But,  anyway,  thank  you,  Mr.  Chairman,  for  the  opportunity  to  be 
here  this  morning.  I  would  like  to  address  this  committee  today  not 
as  a  Congressman,  but  as  a  rancher  and  a  businessman.  I  speak 
as  someone  who  has  made  a  payroll,  who  has  created  jobs,  and 
been  forced  to  sort  through  the  complex  maze  of  confusing  Federal 
regulations.  The  frustration  of  dealing  with  regulatory  burdens  is 
certainly  not  unique  to  me,  but  it's  felt  by  millions  of  Americans 
every  day. 

I  did  not  come  before  this  committee  to  bash  Federal  employees, 
nor  to  demean  their  efforts.  Yet,  I  fear  that  many  of  the  Federal 
employees,  having  spent  most  of  their  lives  in  public  service,  do  not 
fully  understand  the  worries  of  small  businessmen.  They  may  not 
fully  comprehend  the  struggles  of  farmers  and  Main  Street  mer- 
chants as  they  try  to  make  ends  meet  and  make  their  payrolls. 

The  greatest  problem  with  the  current  system  is  there  is  a  lack 
of  accountability.  The  bureaucrats,  who  may  not  understand  the 
problems  of  small  businessmen,  are  never  forced  to  stand  before 
the  public  in  an  election.  On  the  other  side  of  the  coin,  the  Con- 
gressman can  go  home  and  tell  his  local  chamber  of  commerce,  "I 
oppose  such  regulation,  but  I  never  had  the  opportunity  to  vote  on 
it."  Then  he  can  go  on  to  score  some  points  by  railing  against  the 
actions  of  nameless,  faceless  bureaucrats.  In  the  end,  no  one  is  held 
accountable  for  the  rules  and  regulations. 

In  short,  when  Congress  delegates  away  its  authority,  it  isolates 
the  Government  from  the  governed.  It  alienates  those  who  are 
forced  to  live  by  laws  which  they  did  not  have  a  say  in  making. 
Worst  of  all,  it  can  contribute  to  the  further  erosion  of  the  people's 
trust  in  their  Government. 
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While  I  am  currently  a  cosponsor  of  CoriCTessman  Hayworth's 
bill,  I  am  also  intriguea  by  the  proposals  put  forth  by  Congressman 
Taylor  and  Congressman  Smith.  I  firmly  believe  that  the  Congress 
needs  a  mechanism  to  review  significant  rules  and  regulations  be- 
fore they  take  effect  and  on  a  constant  basis  after  they  take  effect 
as  well. 

Again,  thank  you  for  allowing  me  the  time  to  speak.  I  deeply  re- 
gret that  I  will  not  be  here  in  the  next  Congress  when  this  issue, 
as  well  as  many  others,  are  taken  up  that  will  certainly  involve  the 
business  community,  but  I  look  forward  to  working  on  these  issues 
once  again  as  a  private  citizen.  Thank  you. 

[The  prepared  statement  of  Mr.  Brewster  follows:] 

Prepared  Statement  of  Hon.  Bill  K.  Brewster,  a  Representative  in  Congress 
From  the  State  of  Oklahoma 

Thank  you  Mr.  Chairman,  I  would  like  to  address  this  committee  today,  not  as 
a  Congressman,  but  rather  as  a  rancher  and  a  businessman  who  has  met  a  payroll, 
created  jobs,  and  been  forced  to  sort  though  a  complex  maze  of  confusing  federal 
regulations.  The  frustration  of  dealing  with  regulatory  burdens  is  certainly  not 
unique  to  me,  but  is  felt  by  millions  of  Americans. 

I  did  not  come  before  this  committee  to  bash  the  federal  employee,  nor  to  demean 
their  efforts.  Yet  I  fear  that  many  of  these  bureaucrats,  having  spent  most  of  their 
lives  in  public  service,  do  not  fully  understand  the  worries  of  small  businessmen 
struggling  to  make  ends  meet. 

The  problem  with  the  current  system  is  that  there  is  a  lack  of  accountability.  The 
bureaucrats,  who  may  not  understand  the  problems  of  small  businessmen,  are  never 
forced  to  stand  before  the  public  in  an  election.  The  Congressman  can  go  home  and 
tell  his  local  chamber  of  commerce,  "I  oppose  such  regulation,  but  I  never  had  the 
opportunity  to  vote  on  it."  Then,  he  can  go  on  to  score  some  points  by  railing  against 
the  actions  of  "nameless,  faceless  bureaucrats." 

In  short,  when  Congress  delegates  away  its  authority,  it  isolates  the  government 
from  the  governed.  It  alienates  those  who  are  forced  to  live  by  laws  which  they  did 
not  have  a  say  in  making.  Worst  of  all,  it  can  contribute  to  a  further  erosion  of  the 
people's  trust  in  their  government. 

While  I  am  currently  a  Co-Sponsor  of  Congressman  Hayworth's  bill,  I  am  also  in- 
trigued by  the  proposals  put  forth  by  Congressmen  Taylor  and  Smith.  I  firmly  be- 
lieve that  the  Congress  needs  a  mechanism  to  review  significant  rules  and  regula- 
tions before  they  take  effect. 

Again,  thank  you  for  allowing  me  this  time  to  speak.  I  deeply  regret  that  I  will 
not  be  here  when  this  issue  is  more  thoroughly  addressed  in  the  next  Congress,  but 
I  look  forward  to  working  on  these  issues  once  again  as  a  private  citizen. 

Mr.  Gekas.  We  thank  the  gentleman,  and  we  will  contact  you 
back  on  the  ranch 

Mr.  Brewster.  Thank  you. 

Mr.  Gekas  [continuing].  When  necessary  to  get  some  elucidation 
on  this  issue. 

Mr.  Brewster.  Having  been  in  the  arena,  I  know  to  write  the 
people  up  here.  [Laughter.] 

Mr.  Gekas.  I  have  just  a  couple  of  questions.  We  recognize  the 
presence  of  the  gentleman  from  Ohio,  Mr.  Chabot. 

In  both  the  Hayworth  and  the  Smith  proposals,  there  is  a  set 
procedure,  even  to  the  point  of  setting  the  time  for  debate  on  the 
proposals  that  would  come  before  the  House.  It  seems  to  me  that 
these  bills  will  have  to  be  incorporated  into  the  Rules  of  the  House 
as  we  proceed  into  the  next  session.  I  would  have  to  recommend 
to  these  gentlemen,  if  we  happen  not  to  have  time  between  now 
and  sine  die  to  deal  with  this  issue,  and  that's  probably  the  case, 
as  you  know,  we  ought  to  be  thinking  about,  those  of  us  who  are 
concert  here,  about  very  early  in  the  next  session  trying  to  incor- 
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porate  your  proposals  at  least — and  they  are  consonant  with  the 
others — before  the  Rules  Committee  even  promulgates  its  first  set 
of  rules  for  the  House.  If  we  can  put  these  into  the  rules  of  the 
House,  we've  gone  a  long  way  in  accomplishing  your  purpose.  Do 
you  get  a  sense  that  that  might  be  accomplishable? 

Mr.  Smith  of  Michigan.  Mr.  Chairman,  it  seems  very  reasonable 
that  we  should  pursue  that,  and  if  we  could  get  it  in  the  rules  that 
in  the  event  that  Congress  decided  to  take  over  this  responsibility, 
these  kind  of  fast-tracK  procedures  would  be  allowed  it  would  be  a 
tremendous  step  forward,  and  we  should  consider  working  with  the 
Rules  Committee. 

Mr.  Gekas.  Yes,  I  would  like  to 

Mr.  Smith  of  Michigan.  I  think  it's  an  excellent  suggestion. 

Mr.  Gekas  [continuing].  And  I'd  like  to  work  with  you  on  that. 
Now  that's  presupposing  that  we  all  return,  and  we'll  consult  with 
our  respective  opponents,  in  that  regard.  [Laughter.! 

If  we  can  bind  them  to  the  same  proposal,  then  whoever  wins  can 
help  us. 

Mr.  Hayworth.  Mr.  Chairman,  I  do  appreciate  your  suggestion, 
and  keeping  in  mind  the  vicissitudes  of  the  electorate 

Mr.  Gekas.  Yes. 

Mr.  Hayworth  [continuing].  If  we're  able  to  come  back — and  who 
knows  who  may  finally  be  part  of  that  Rules  Committee  next  time, 
but  I  think  we  should  work  with  the  chairman  and  others.  I  think 
that's  a  reasonable  first  step  in  that  regard. 

Mr.  Gekas.  I  have  no  further  questions  of  the  panel.  I  appreciate 
their  testimony. 

Mr.  Reed. 

Mr.  Reed.  Mr.  Chairman,  I  just  want  to  thank  my  colleagues  for 
their  testimony,  and  they've  proposed  several  interesting  solutions 
to  a  problem  that  affects  all  of  us,  because,  as  Mr.  Taylor  and  oth- 
ers have  indicated,  there  are  times  when  the  regulation  has  become 
so,  shall  we  say,  disconnected  from  the  legislation  that  we  have  to 
take  ad  hoc  action  through  the  appropriations  process.  So  I  believe 
it's  useful  to  think  through  these  issues,  and  these  proposals  are 
starting  points  to  do  that. 

I  would  just  make  one  comment,  though,  that  I  think  it's  appro- 
priate to  add  that  there  is  a  consistent  and  large-scale  review  proc- 
ess that  goes  on  every  day  through  the  courts.  One  of  the  provi- 
sions of  scope  of  review  is  whether  the  regulation  as  proposed  is 
consistent  with  the  legislation.  So  we're  not  doing  this  in  a  vacuum, 
where  once  a  regulation  is  proposed,  it  cannot  be  challenged  by 
anyone.  In  fact,  on  a  daily  basis,  particularly  in  the  District  of  Co- 
lumbia, regulations  are  being  challenged  constantly.  So  I  think  that 
should  be  noted  as  we  proceed  forward. 

Mr.  Smith  of  Michigan.  May  I  just  give  a  short  response? 

Mr.  Reed.  Certainly.  Certainly,  Mr.  Smith. 

Mr.  Smith  of  Michigan.  What  we  have  found  in  the  States — and 
maybe  you  have  observed  the  same  situation,  and  it  happens  feder- 
ally, too,  is  that  the  courts  have  started  becoming  almost  law- 
makers with  their  interpretation  of  the  law.  As  a  result,  many 
States  have  gone  into  more  and  more  detail  in  the  law  in  order  to 
try  to  preempt  the  court  in  having  the  final  decision  on  the  intent 
01  the  law.  If  there  could  be  legislative  overview,  then  we  wouldn't 
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have  to  become  quite  so  precise  in  the  law  when  it  was  passed  ini- 
tially. 

Mr.  Reed.  If  I  may  just  respond  to  Mr.  Smith,  though,  I  don't 
think  there's  anything  within  your  proposals  that  would  preempt 
the  review  of  regulations,  either  approved  by  us,  so  that  in  a  sense 
what  we're  adding  is  another  level  of  review  of  regulations.  This  is 
one  of  the  concerns  of  some  of  the  people  who  are  not  as  enthusias- 
tic about  your  proposals — in  effect,  what  we're  doing  is  either  de- 
laying the  process  by  interposing  the  Congress  or  creating  a  situa- 
tion where,  even  after  we've  acted  by  legislating  and  then  approv- 
ing the  regulations,  there  will  still  be  a  court  challenge  which  could 
negate  what  we  want  and  send  the  regulations  back  to  the  starting 
gate.  So  I  don't  think  there's  an  easy  answer. 

Mr.  Taylor  of  North  Carolina.  Mr.  Chairman,  the  other  point  I 
might  make  is  that  we  are  in  each  case  asking  that  these  be  re- 
viewed before  they're  released  upon  the  public.  And,  in  reality,  if 
I'm  a  small  business  person  and  I've  been  cited  for  something,  I 
have  two  problems:  one,  the  cost  of  getting  up  through  the  legal 
system  to  have  my  case  heard  and  the  time  to  get  away  from  my 
business  and  all  the  things  to  follow  my  judicial  remedy,  which,  as 
Mr.  Reed  pointed  out,  is  there. 

The  second  factor  is  the  factor  of  fear.  I've  had  many  business 
people  talk  to  me  about  the  OSHA  situation.  An  inspector  will  say, 
"I've  got  to  find  some  things  wrong  today.  You  run  a  good  oper- 
ation, but  I'm  going  to  fine  you;  I'm  going  to  cite  you  for  some- 
thing." And,  of  course,  what  happens  then,  there's  the  unstated 
comment  that,  sure,  you  can  fight  this,  and  next  time  maybe  I'll 
find  two  things  that  are  wrong,  and  it  is  nebulous.  It  is  very  subjec- 
tive, and  it  puts  the  small  business  person  in  a  bad  way.  We  could 
comb  out  perhaps  some  of  the  ridiculousness  before  it  ever  is  re- 
leased upon  the  public,  and  the  cost  released  upon  the  public. 

Mr.  Brewster.  If  I  could  make  one  comment  on  that  as  well — 
having  served  in  the  State  legislature  for  8  years  in  Oklahoma,  we 
had  oversight  in  this  manner  before  any  regulation  went  into  ef- 
fect. Obviously,  we  have  to  have  regulations.  That's  the  way  a  de- 
mocracy and  a  government  works.  The  Government  has  to  have 
some  regulations  on  different  aspects  of  life.  At  the  same  time,  dur- 
ing that  8  years  in  the  legislature  there  were  probably  10  or  12, 
maybe  14,  instances — about  a  little  over  one  a  year — where  there 
would  be  some  regulation  that  was  passed  by  an  agency  that  there 
would  be  such  an  outcry  from  the  public  that  the  legislature  would 
review  it  and  would  send  it  back. 

I  think  that  review  is  proper,  and  people  in  rural  Oklahoma 
probably  aren't  as  sophisticated  as  they  are  in  Rhode  Island.  We 
haven't  been  a  State  a  hundred  years  yet.  And  our  people 

Mr.  Gekas.  I  vote  for  Oklahoma.  [Laughter.] 

Mr.  Brewster.  I  guess  our  people  haven't  mastered  the  court 
process  and  probably  don't  have  the  resources  to  challenge  regula- 
tions to  the  extent  that  they  might  in  other  areas,  though  from  our 
standpoint  it's  worked  well  for  our  legislature  to  have  oversight, 
and  any  time  regulations  were  changed  you  had  a  time  frame  when 
the  legislature  could  preclude  those  regulations,  and  could  send  it 
back. 
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Mr.  Reed.  Well,  reclaiming  my  time,  I  served  in  a  State  govern- 
ment also 

Mr.  Brewster.  Yes. 

Mr.  Reed  [continuing].  And  I  understand  that  both  at  the  Fed- 
eral level  and  the  State  level  that  regulations  are  promulgated 
which  we  would  not  recognize  as  the  authors  of  the  actual  legisla- 
tion. 

Mr.  Brewster.  Yes. 

Mr.  Reed.  What  I  think  we  have  to  do  as  we  go  forward  is  try 
to  develop  a  mechanism  which  might  identify  potentially  those 
types  of  regulations  and  not  sweep  every  bit  of  regulation  from  set- 
ting time  zones  to  establishing  hunting  seasons,  doing  all  these 
things  which  are  routine,  and  if  we  have  to  act,  will  simply  delay 
the  process  and  not  simplify  the  process. 

The  other  factor,  though,  too,  is,  again,  understanding  all  these 
proposals,  none  of  these  proposals  would  directly  preempt  review 
by  a  frustrated  citizen  once  they've  been  vetted  by  us  and  made 
public,  nor  would  they  get  at  the  problem  that  Mr.  Taylor  has  sug- 
gested, the  enforcement  problem.  Just  whatever  regulation,  is  it 
being  enforced  well  or  is  it  being  enforced  in  an  unfair  way? 

But,  again,  I  concur  with  the  chairman  that  this  is  a  worthwhile 
endeavor  to  look  at,  and  I  suspect  next  Congress  it  will  be  consid- 
ered. And  I  thank  you,  gentlemen. 

Mr.  Gekas.  In  that  regard,  the  mention  that  was  made  by  the 
gentleman  from  North  Carolina  about  having  our  business  entities 
fairly  warned  about  what  is  coming  down  the  line  by  way  of  regula- 
tions is  the  text  of  a  bill  that  is  on  the  floor  technically  right  now, 
our  fair  warning  regulation  bill,  on  which  the  gentleman  from 
Oklahoma  became  a  cosponsor  as  recently  as  yesterday.  I  commend 
that  to  your  attention  because  we  still  have  a  chance,  a  long  shot 
but  still  a  chance,  to  get  it  considered  in  the  full  House  very  short- 
ly. What's  the  number  of  that  bill?  H.R.  3307— so  you  might  take 
note  of  that  and  you  might  want  to  add  your  personal  impetus  to 
that  because  it's  right  along  this  line. 

We  note  now  the  presence  of  the  gentleman  from  South  Carolina, 
Mr.  Inglis,  and  we  recognize  the  gentleman  from  Ohio,  Mr.  Chabot, 
if  he  should  want  to  interrogate  our  colleagues. 

Mr.  Chabot.  Thank  you,  Mr.  Chairman.  I'll  be  very  brief  I  want 
to  thank  you  for  holding  this  hearing.  I  think  this  was  very  valu- 
able. I  truly  think  that  the  current  system  which  basically  allows 
unelected  bureaucrats  to,  in  essence,  make  so  many  of  our  laws 
really  does  result  in  a  lack  of  accountability.  As  Congressman 
Brewster,  who  I  have  a  tremendous  amount  of  respect  for  and  I 
think  we're  really  at  a  loss  that  you're  leaving  here,  despite  the  fact 
that  we're  of  opposite  parties,  said  about  the  current  situation  al- 
lows the  governed  to  be  separated  from  their  Government.  I  think 
this  is  a  real  problem,  and  then  I  think  it  creates  a  lot  of  cynicism 
among  the  public. 

So,  I  look  forward  to  the  passage  of  this  legislation  in  whatever 
form  it  finally  takes,  and  I  want  to  commend  all  four  of  my  col- 
leagues here  for  their  work  in  this  area.  I  think  this  is  very,  very 
valuable  legislation,  once  we  work  out  the  bugs  and  decide  what 
form  it  should  actually  be.  I  think  this  is  certainly  heading  in  the 
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right  direction.  I  want  to  commend  all  of  you  for  your  work,  and 
I'll  yield  back  the  balance  of  my  time,  Mr.  Chairman. 

Mr.  Gekas.  I  thank  the  gentleman  and  yield  to  the  gentleman 
from  South  Carolina. 

Mr.  Inglis.  Mr.  Chairman,  I  would  concur  with  my  colleague, 
Mr.  Chabot,  in  congratulating  these  folks  on  their  good  work  on 
these  bills  and  look  forward  to  the  other  panels.  Thank  you,  Mr. 
Chairman. 

Mr.  Gekas.  Thank  you  very  much.  With  the  thanks  of  the  sub- 
committee and  the  personal  gratitude  of  its  chairman,  we  dismiss 
our  colleagues. 

We  now  invite  the  second  panel  to  take  their  places  at  the  wit- 
ness table:  Prof  David  Schoenbrod,  who  teaches  at  the  New  York 
Law  School.  Professor  Schoenbrod  is  one  of  the  founders  of  the  Nat- 
ural Resources  Defense  Council  and  has  long  been  interested  and 
active  in  the  question  of  congressional  delegation. 

Joining  him  will  be  Prof  Ernest  Gellhorn  from  the  George  Mason 
University  School  of  Law.  He  has  written  extensively  on  adminis- 
trative law. 

Gregory  S.  Wetstone  is  the  legislative  director  of  the  Natural  Re- 
sources Defense  Council,  who,  judging  from  his  prepared  state- 
ment, will  raise  questions  of  the  feasibility  of  the  kind  of  exercise 
by  Congress  as  contemplated  in  some  of  the  legislative  proposals 
before  us. 

Jerry  Taylor  is  the  director  of  natural  resources  studies  for  the 
Cato  Institute,  a  public  interest  organization  headquartered  here  in 
Washington. 

And,  finally,  Prof.  Marci  A.  Hamilton  is  a  professor  of  the  Ben- 
jamin Cardozo  School  of  Law  at  Yeshiva  University.  Professor 
Hamilton  clerked  for  Justice  Sandra  Day  O'Connor.  She  was  a 
magna  cum  laude  graduate  of  the  University  of  Pennsylvania  Law 
School,  where  she  was  editor  of  the  Law  Review.  She  holds  masters 
degrees  both  in  philosophy  and  English  from  Penn  State  and  was 
a  summa  cum  laude  graduate  of  Vanderbilt  University. 

But,  with  that,  we'll  begin  in  the  order  that  we  announced  the 
presence  of  the  witnesses.  As  stated  earlier,  all  written  statements 
will  be  accepted  for  the  record  in  advance,  and  each  witness  will 
have  a  5-minute  deadline.  Some  of  the  time,  then,  that  you  will 
have  lost  could  be  made  up  during  the  question  and  answer  portion 
of  the  session. 

So  we'll  begin  with  Professor  Schoenbrod,  who  has  5  large  min- 
utes to  expound. 

STATEMENT  OF  DAVID  SCHOENBROD,  PROFESSOR,  NEW  YORK 
LAW  SCHOOL,  AND  ADJUNCT  SCHOLAR,  CATO  INSTITUTE 

Mr.  Schoenbrod.  Thank  you,  Mr.  Chairman,  for  the  opportunity 
to  testify.  I  think  I'm  a  bit  of  a  strange  bird  on  this  issue.  Here 
I  am  proposing  that  we  end  delegation  of  legislative  power;  yet,  I'm 
one  of  the  founders  of  the  Natural  Resources  Defense  Council,  as 
you  mentioned.  Why  this  seeming  disparity?  The  answer  is  I  was 
mugged  by  reality. 

I  want  to  tell  you  a  story  about  one  of  those  muggings  by  reality, 
and  it  has  to  do  with  time  back  in  the  1970's  when  I  was  the  leader 
of  the  environmental  campaign  to  get  lead  out  of  gasoline,  a  matter 
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which  President  Clinton  alluded  to  with  some  pride  in  his  most  re- 
cent State  of  the  Union  address. 

In  1970,  when  Congress  was  debating  the  Clean  Air  Act,  one  of 
the  most  insistent  public  demands  was  to  reduce  lead  additives  to 
gasoline.  Of  course,  the  chemical  and  the  petroleum  companies  re- 
sisted, but  with  the  benefit  of  hindsight,  it's  clear  to  me,  as  the  per- 
son who  represented  the  environmental  interests  in  that  dispute, 
that  it  would  have  been  best  if  Congress  had  itself  decided  back 
then  whether  to  enact  a  law  to  reduce  the  lead  content  of  gasoline. 
I  have  no  illusions  that  the  resulting  law  would  have  been  highly 
rationalized  or  scientific;  rather,  it  would  have  been  a  political  re- 
sponse to  political  facts.  Those  political  facts  were  that  lead  in  gas- 
oline was  a  big  issue.  "Get  the  lead  out"  bumper  stickers  were  ev- 
erywhere. The  lead  users,  the  lead  refiners,  the  gasoline  refiners, 
could  have  lived  with  a  substantial  reduction  in  lead  content  of 
gasoline  because  there  are  diminishing  economic  returns  to  using 
lead  in  gasoline.  Given  the  political  pressure  on  Congress,  I  think 
Congress  would  have  passed  a  statute  that  would  have  substan- 
tially reduced  the  lead  content  of  gasoline  early  in  the  1970's.  In- 
stead of  that,  this  important  public  health  threat  lingered  over  us 
for  practically  another  decade,  and  the  reason  why  it  did  is  because 
of  delegation. 

Congress  enacted  the  1970  Clean  Air  Act,  which  delegated  to 
EPA  wholesale,  yet  with  exacting  specifications  about  how  EPA 
should  exercise  this  lawmaking  authority.  Despite  all  the  verbiage 
in  the  act,  however.  Congress  delegated  to  EPA  all  of  the  hard 
choices,  including  the  hard  choices  as  to  lead  in  gasoline.  Nonethe- 
less, of  course,  Members  of  Congress  and  the  President  claimed 
that  they  had  made  the  hard  choices  and  that  the  public  would  be 
protected  from  all  harmful  pollutants  within  the  next  several  years. 

As  to  lead,  EPA  promptly  moved  to  require  that  lead-free  gaso- 
line be  used  in  the  new  cars  with  the  emission  control  devices,  but 
that  was  to  protect  the  emission  control  devices,  not  to  protect  the 
children.  It  so  happened  that  there  was 

Mr.  Gekas.  Not  to  what? 

Mr.  ScHOENBROD.  Not  to  protect  the  children.  You  see,  there 
were  tens  of  millions  of  cars  still  on  the  road  that  didn't  have  the 
emission  control  devices;  as  to  them,  leaded  gasoline  could  still  be 
used.  And  as  the  refiners  started  to  make  lead-free  gasoline  for  the 
new  cars,  they  were  putting  more  lead  in  the  gasoline  for  the  old 
cars. 

Now  EPA  realized  that  there  was  this  tremendous  health  threat 
to  children,  but  Members  of  Congress,  including  many  liberal 
Democrats,  pressured  EPA  not  to  move  because  of  industry  opposi- 
tion to  regulation.  At  this  point,  in  1972,  I  filed  a  series  of  lawsuits 
in  various  courts  to  require  EPA  to  use  its  delegated  authority.  I 
won  those  lawsuits,  and  the  courts  ordered  the  EPA  to  exercise 
that  delegated  authority. 

At  this  juncture,  the  public  was  supposed  to  get  the  payoff  of  del- 
egation, which  is  that  the  experts  would  be  free  to  decide  the  tech- 
nical issues  needed  to  protect  the  public  interest.  But  it  turned  out, 
of  course,  that  the  technical  issues  are  not  that  clear,  and,  in  fact, 
there's  a  lot  of  technical  disputes.  And  so  what  EPA  did  on  the 
record  was  to  engage  in  a  lot  of  guesstimates,  but  the  guesstimates 
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were  really  a  political  response  to  the  pressure  that  EPA  was  feel- 
ing from  Congress,  from  both  proponents  of  regulation  and  oppo- 
nents of  regulation,  and  the  White  House. 

So  far,  my  story  suggests  that  the  main  rationale  for  delegation, 
which  is  to  let  the  experts  decide  the  technical  issues,  is  utter  hog- 
wash.  In  this  town  all  knowledge  is  politicized,  and,  besides,  sel- 
dom do  the  technical  considerations  settle  the  dispute.  Often,  the 
key  issues  are  questions  of  value.  How  much  do  we  value  health 
versus  how  much  do  we  value  minimizing  the  cost  of  controlling 
pollution?  And,  besides  that,  with  the  advice  of  experts,  Congress 
often  decides  technical  issues.  Having  experts  decide  technical  is- 
sues is  simply  not  a  defensible  rationale  for  delegation. 

Now  the  other  rationale  for  delegation  is  that  the  agencies  can 
handle  these  issues  with  dispatch.  But,  as  Congressman  Hayworth 
pointed  out,  the  issue  of  lead  in  gasoline  was  never  fully  resolved 
by  Congress  or  by  EPA  before  the  refiners  decided,  15  years  later, 
that  they  didn't  want  to  make  lead  in  gasoline  anymore  because  so 
many  years  had  gone  by  that  the  cars  still  using  the  leaded  gaso- 
line had  largely  disappeared  from  the  road.  So  it  wasn't  that  the 
agency  resolved  the  lead-in-gasoline  issue;  it  was  that  the  issue  be- 
came moot  before  the  agency  solved  it. 

Mr.  Gekas.  We'll  return  to  you  during  the  question  and  answer 
portion. 

Mr.  SCHOENBROD.  OK. 

[The  prepared  statement  of  Mr.  Schoenbrod  follows:] 

Prepared  Statement  of  David  Schoenbrod,  Prop^essor,  N^:w  York  I^w  School, 
AND  Adjunct  Scholar,  Cato  Institute 

My  name  is  David  Schoenbrod.  I  am  here  to  testify  that  Congress  and  the  presi- 
dent should  end  the  practice  of  delegating  to  executive  agencies  the  power  to  make 
the  laws. 

Although  I  believe  that  such  delegation  violates  the  Constitution,  the  genesis  of 
my  recommendation  is  practical  experience  in  the  ways  of  Washington.  My  first  job 
here  was  working  for  Senator  Hubert  Humphrey  on  the  staff  of  the  Senate  Commit- 
tee on  Small  Business  in  the  summer  of  1962.  I  worked  for  him  again  in  1963  and 
1965,  when  he  was  Vice  President.  Subsequently,  I  clerked  for  a  judge  on  the  U.S. 
Court  of  Appeals  for  the  District  of  Columbia  Circuit,  where  much  of  the  caseload 
is  reviewing  agency  rule  making.  Then,  I  was  one  of  the  attorneys  who  founded  the 
Natural  Resources  Defense  Council.  Through  most  of  the  1970's,  I  handled  a  case- 
load that  today  would  be  described  as  in  the  field  of  "environmental  justice."  Over- 
all, this  experience  has  given  me  a  clear  view  of  what  really  happens  when  Congress 
and  the  president  turn  over  their  joint  lawmaking  power  to  agencies.  My  under- 
standing of  how  delegation  really  works  led  me  to  question  whether  it  really  is  in 
the  public  interest.  To  come  to  grips  with  that  question,  I  led  NRDC  and  became 
a  law  professor.  Much  of  my  scholarship  has  focused  on  that  question,  with  the  chief 
example  being  my  book:  Power  Without  Responsibility:  How  Congress  Abuses  the 
People  Through  Delegation  (Yale  U.  IVess,  1993)(l-^00-YALE  UPS). 

Let  me  start  by  telling  you  about  one  campaign  that  I  lead  for  the  environmental 
side  while  at  NRDC,  the  campaign  to  control  airborne  lead  pollution,  chiefiy  from 
lead  additives  to  gasoline.  Today,  official  Washington  congratulates  itself  on  how  it 
handled  the  airborne  lead  problem.  In  his  1996  State  of  the  Union  message.  Presi- 
dent Clinton  applauded  that  "lead  levels  in  children's  blood  have  been  cut  by  70  per- 
cent" through  a  "generation  of  bipartisan  effort."  I  have  a  different  story  to  tell  in 
which  delegation  by  Congress  ana  the  president  delayed  meaningful  response  to  an 
important  health  hazard. 

In  1970,  when  Congress  was  debating  the  Clean  Air  Act,  one  of  the  most  insistent 
public  demands  was  to  reduce  lead  additives  to  gasoline.  Of  course,  the  chemical 
companies  that  made  lead  additives  and  the  petroleum  refiners  that  put  them  in 
gasoline  opposed  any  such  move.  With  the  benefit  of  hindsight,  it  would  have  been 
best  if  Congress  received  reports  from  the  experts  in  the  federal  agencies,  taken  tes- 
timony, and  then  decided  whether  to  enact  a  law  itself  to  reduce  the  lead  content 
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of  gasoline.  I  have  no  illusions  that  the  result  would  have  been  highly  rationalized 
or  scientific.  Rather,  it  would  have  been  a  political  response  to  political  facts  and 
the  political  facts  were  these.  Congress  and  the  president  felt  under  great  pressure 
to  snow  progress  on  air  pollution.  Lead  in  gasoline  was  a  major  symbol  of  tne  prob- 
lem. Bumper  stickers  reading  "Get  the  Lead  Out"  were  prevalent.  Refiners  would 
not  have  felt  great  pain  in  suostantially  reducing,  but  not  eliminating,  lead  in  gaso- 
line because  adding  more  lead  per  gallon  produces  diminishing  economic  benefits. 
Without  delegation,  the  upshot  would,  I  think,  have  been  a  law  that  substantially 
reduced  the  content  of  gasoline  in  the  early  1970's. 

What  Congress  and  the  president  did,  of  course,  was  to  enact  the  Clean  Air  Act 
of  1970,  which  delegates  their  lawmaking  powers  to  EPA  wholesale,  yet  with  exact- 
ing specifications  about  how  it  should  make  the  law.  Despite  all  the  verbiage  in  the 
act,  tne  hard  choices  about  lead  in  gasoline  and  Just  about  every  thing  else  were 
left,  to  EPA.  Nonetheless,  members  of  Congress  and  the  president  told  their  constitu- 
ents that  they  had  made  the  "hard  choices'  such  that  every  harmful  pollutant  would 
be  brought  down  to  safe  levels  within  the  next  several  years. 

As  to  lead,  EPA  promptly  moved  to  require  that  lead  free  gasoline  be  used  in  the 
new  cars  with  the  emission  control  devices,  but  that  was  to  protect  the  emission  con- 
trol devices  from  lead,  not  to  protect  children  from  lead.  The  children  were  not  being 
f)rotected  because  there  were  tens  of  millions  of  old  cars  on  the  road  that  still  used 
eaded  gasoline,  and  the  refiners  were  making  up  for  the  ban  on  lead  in  the  gasoline 
for  the  new  cars  by  putting  more  lead  in  the  leaded  gasoline  for  the  old  cars.  EPA 
realized  that  the  health  risk  continued  and  initially  proposed  to  reduce  the  lead  con- 
tent of  gasoline.  But,  the  chemical  and  refining  industries  mobilized  members  of 
Congress,  including  some  liberal  Democrats,  to  pressure  EPA  not  to  act  and  the  reg- 
ulation of  airborne  lead  to  protect  health  was  put  on  hold. 

At  this  point,  in  1972,  I  began  to  file  a  series  of  law  suits  to  force  EPA  to  regulate 
lead  in  gasoline  and  to  establish  a  national  ambient  air  quality  standard  for  lead. 
I  won  the  law  suits  and  the  courts  ordered  EPA  to  exercise  the  authority  delegated 
to  it.  At  this  point,  the  public  was  supposed  to  get  the  pay  off  from  delegation:  a 
technical  issue  would  be  resolved  by  the  experts  looking  at  the  data.  The  problem 
was  that  studies  did  not  provide  clear  answers,  but  ratner  showed  the  health  con- 
sequences of  lead  in  the  air  depended  upon  a  series  of  questions  as  to  which  sci- 
entists clashed.  On  the  record,  EPA  dealt  with  this  uncertainty  through  a  series  of 
guesstimates.  In  reality,  the  guesstimates  were  shaped  to  allow  the  agency  to  come 
up  with  a  result  responsive  to  the  political  pressures  applied  to  the  agency  by  mem- 
bers of  Congress  ana  White  House  acting  at  the  behest  of  constituents  and  contribu- 
tors. 

So  far,  my  story  shows  that  the  main  rationale  for  delegation — let  the  experts  de- 
cide the  tecnnical  issues — is  hogwash.  There  are  seldom  clear  technical  answers.  In 
this  town,  all  knowledge  is  politicized.  In  any  event,  the  questions  at  bottom  are  not 
technical  ones  but  rather  questions  of  values — for  example,  the  balance  to  be  struck 
between  health  and  economic  considerations.  Moreover,  the  people  making  the  final 
decisions  at  the  agencies  tend  to  be  lawyers,  just  like  many  members  of  Congress. 
With  the  advice  of  experts.  Congress  does  vote  on  technical  issues  when  it  is  politi- 
cally convenient. 

The  other  great  rationale  for  delegation  is  supjaosed  to  be  that  agencies  are  able 
to  resolve  controversial  issues  with  dispatch.  As  I  have  already  indicated,  it  took 
years  of  litigation  to  force  FlPA  to  pick  up  this  hot  potato.  It  took  years  more  of  ad- 
ministrative proceedings,  and  more  trips  to  court,  to  get  EPA  to  conclude  its  rule- 
making proceedings.  These,  in  turn,  were  subject  to  time  consuming  judicial  review. 
And,  when  that  was  over,  p]PA  under  both  Democratic  as  well  as  Republican  admin- 
istrations initiated  additional  rulemaking  proceedings  to  postpone  implementation 
of  the  lead  in  gasoline  regulations.  The  agency  proposed  rulemakings  weakening  or 
strengthening  the  regulations  once  in  1976,  twice  in  1979,  once  in  1980,  four  times 
in  1982,  three  times  in  1983,  once  in  1984,  four  times  in  1985,  and  once  in  1986. 
Before  EPA  ever  resolved  the  lead  in  gasoline  dispute,  most  of  the  old  cars  that  had 
still  could  use  leaded  gasoline  in  the  early  1970s  nad  gone  to  the  scrap  heap  so  that 
petroleum  refiners  no  longer  cared  to  bother  marketing  leaded  gasoline.  As  a  result, 
EPA  under  President  Reagan  issued  a  regulation  eliminating  lead  from  gasoline  in 
1986.  In  sum,  over  a  decade  in  a  half,  the  lead  in  gasoline  issue  became  moot  before 
EPA  ever  resolved  it. 

In  sum,  the  theory  that  delegation  is  a  way  to  resolve  issues  with  dispatch  simply 
does  not  square  with  reality.  Agencies  cannot  resolve  controversial  issues  with  dis- 
patch because  all  the  political  pressures  that  Congress  would  have  to  wrestle  with 
in  resolving  an  issue  are  also  felt  by  the  agency  and,  in  addition.  Congress  imposes 
upon  the  agencies  extremely  time  consuming  procedural  requirements  and  then  fails 
to  give  them  sufilcient  funding  to  do  fulfill  these  requirements. 
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The  delay  occasioned  by  delegation  meant  that  the  major  decreases  in  the  lead 
content  of  gasoline  did  not  take  place  until  the  late  1970s  and  early  1980's.  As  a 
result,  the  tens  of  millions  of  children  who  went  through  early  childhood  after  the 
early  1970's  were  unnecessarily  exposed  to  harmful  levels  of  lead  in  gasoline.  Now 
that  lead  is  out  of  gasoline,  we  know  that  it  increased  fourfold  the  lead  burden  car- 
ried by  the  average  young  children,  with  measurable  adverse  health  consequences. 

Having  used  the  story  of  lead  to  suggest  why  delegation  is  unnecessary,  let  me 
explain  why  it  undercuts  democracy.  The  Constitution  was  designed  to  allow  voters 
to  hold  the  lawmakers  they  elect  accountable  for  the  laws  by  requiring  that  they 
be  enacted  by  majorities  in  both  houses  and  signed  by  the  president  (subject  of 
course  to  the  provision  for  overriding  presidential  vetoes).  This  way,  lawmakers  are 
supposed  to  take  individual  responsibility  for  controversial  laws  through  their  pub- 
licly recorded  votes.  Delegation  allows  our  elected  lawmakers  to  pass  responsibility 
for  the  laws  along  to  unelected  bureaucrats.  But,  in  delegating,  members  of  Con- 
gress and  the  president  do  not  give  up  their  power  over  the  laws,  just  their  respon- 
sibility. They  retain  their  ability  to  influence  the  laws  by  pressuring  agencies  in  the 
course  of  doing  casework.  Such  casework  often  results  in  campaign  contributions 
and  electoral  endorsements.  Casework,  unlike  votes  on  st^itutes,  is  not  recorded  in 
the  Congressional  Record  and  members  can  do  casework  on  both  sides  of  a  con- 
troversy. 

Defenders  of  delegation  say  that  it  is  nonetheless  consistent  with  democracy  be- 
cause Congress  and  the  president  can  enact  a  statute  to  reverse  a  law  made  by  an 
agency.  But,  usually,  no  such  bill  ever  reaches  the  floor.  As  a  result,  laws  are  sus- 
tained through  the  collective  inaction  of  Congress  and  the  president.  The  upshot  is 
that  the  elected  lawmakers  bear  no  individual  responsibility  for  the  laws. 

Earlier  in  this  session.  Congress  enacted  as  part  of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  a  procedure  that  would  make  it  easier  to  bring 
to  the  floor  a  bill  to  revoke  a  law  promulgated  by  an  agency.  While  the  new  proce- 
dure is  a  step  in  the  right  direction,  the  proper  destination  is  compliance  with  the 
Constitution.  While  the  Constitution  requires  the  House,  the  Senate,  and  the  presi- 
dent to  enact  a  new  law,  the  new  procedure  requires  the  House,  the  Senate,  and 
the  president  to  revoke  a  new  law.  The  Constitution  requires  joint  action  to  make 
a  law  to  ensure  that  law  are  made  only  if  there  is  broad  political  support,  but  the 
new  procedure  means  that  agency  laws  can  be  revoked  only  if  there  is  broad  politi- 
cal support.  In  comparison  to  the  Constitution,  the  new  procedures  tilts  towards 
more  regulation. 

Moreover,  under  the  new  procedures,  ways  will  be  found  to  avoid  voting  on  many 
controversial  rules.  If  all  the  controversial  rules  are  to  be  voted  on  anyway,  why  not 
follow  the  lawmaking  procedure  ordained  in  the  Constitution? 

There  is  a  final,  and  to  me,  overpowering  reason  to  think  that  Congress  and  the 
president  should  require  that  laws  oe  made  only  through  the  means  ordained  in  the 
Constitution.  To  explain  why,  I  return  to  the  Clean  Air  Act.  Air  pollution  laws  must 
necessarily  balance  health  and  economic  considerations.  If  Congress  and  the  presi- 
dent themselves  make  the  laws,  they  inevitably  must  strike  that  balance.  But,  if 
they  delegate,  they  can  promise,  as  they  did  in  the  1970  Clean  Air  Act,  that  the 
agency  will  make  laws  that  protect  health  and  protect  the  economy — that  we  will 
have  guns  and  butter,  that  we  will  have  our  cake  and  eat  it  too.  With  Congress  and 
the  president  having  legitimated  conflicting  political  expectations,  whatever  the 
agency  does  will  stir  disappointment  in  some  constituency,  which  members  of  Con- 
gress and  the  White  House  will  relay  to  the  agency.  The  result  is  delay,  complexity, 
and  confusion — delay  in  protecting  health,  complexity  in  the  form  of  endless  agency 
proceedings  for  which  taxpayers,  shareholders,  and  consumers  end  up  footing  the 
Dill,  and  confusion  in  the  sense  that  industry  does  not  know  what  its  responsibilities 
will  be.  And  because  being  able  to  promise  guns  and  butter  is  so  politically  irresist- 
ible. Congress  is  induced,  with  the  best  of  intentions,  to  enact  more  and  more  regu- 
latory schemes.  In  this  sense,  delegation  is  a  kind  of  political  addiction.  The  new 
procedures  do  not  kick  the  addiction,  but  rather  offer  a  way  to  say  "I'm  sorry"  for 
just  a  few  of  consequences.  There  is  an  obvious  solution.  Just  say  "no"  to  delegation. 

Mr.  Gekas.  The  time  of  the  gentleman  has  expired. 
Professor  Grellhorn. 

STATEMENT  OF  ERNEST  GELLHORN,  A  PROFESSOR  OF  LAW, 
GEORGE  MASON  UNIVERSITY 

Mr.  Gellhorn.  Thank  you  very  much,  Mr.  Chairman.  Having 
been  asked  to  appear  very  recently  before  this  committee,  I  have 
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an  outline  I  drafted  this  morning  that  is  available;  I  don't  have  a 
formal  statement. 

The  issue  raised  by  the  legislation  proposed  before  this  commit- 
tee is  a  very  important  one,  and  that  is  the  accountability  for  laws 
and  requiring  lawmaking  pursuant  to  the  constitutional  design. 
The  question  posed,  however,  by  the  legislation  is  quite  different. 
It  is:  should  the  burden  of  adoption  of  regulations  be  one  that 
should  be  adopted  by  Congress — Congress  would  be  the  only  body 
to  approve  a  regulation — or  should  it  be,  under  the  current  Con- 
tract With  America  Advancement  Act,  one  that  Congress  can  over- 
turn pursuant  to  the  procedure  that  that  act,  adopted  earlier  this 
year? 

It  seems  to  me  that  one  can  provide  very  quickly  some  strong 
reasons  to  support  this  process.  It  first  asks  the  serious  question: 
have  we  structured  government  correctly?  It's  not  mandated  in  the 
Constitution  that  the  executive  branch  ought  to  write  the  rules  in 
the  way  they  have.  So  that  I  like  the  question  posed  by  this  legisla- 
tion. 

Second,  if  applied  thoughtfully  and  carefully,  if  Congress  had  the 
time  and  the  resources  to  do  it,  the  proposals  make  a  lot  of  sense. 
All  of  the  arguments  proposed  by  the  Members  of  the  Congress  who 
were  here  earlier  this  morning  it  seems  to  me  are  powerful. 

We  could  avoid,  for  example,  such  accidents  as  the  1974  seatbelt 
interlock,  which  Congress  reversed  after  NHTSA  adopted  it,  but 
didn't  have  a  chance  to  look  at  it  in  advance.  And  it  seems  to  me, 
since  these  bills  would  make  it  more  difficult  to  adopt  rules,  we'd 
reduce  some  overregulation.  So  I  see  some  basic  good  ideas  in  this 
regulation — or  this  proposal. 

The  question,  it  seems  to  me,  is:  are  there  reasons  to  oppose  it, 
question  it,  or  to  say  maybe  we  ought  to  be  a  little  more  cautious? 
I'm  not  of  the  Mae  West  school  that,  as  between  two  evils,  I  always 
try  the  one  I  haven't  tried  before.  It  seems  to  me  that  that's  not 
a  good  way  to  write  legislation. 

It  seems  to  me  that  all  of  the  bills  presented  to  you  are  too  broad 
and  would,  in  fact,  probably  stop  all  rules  without  consequence  as 
to  whether  they  make  sense  or  not.  DOT,  for  example,  issues  hun- 
dreds of  rules  that  would  be  covered  by  this  that  Congress  sup- 
posedly would  have  to  look  at,  including,  for  example,  speedboat 
races.  You  couldn't  have  a  speedboat  race  unless  Congress  ap- 
proved, pursuant  to  the  current  legislation  because  DOT  regulates 
navigable  waters. 

Look  at  the  current  questions  posed  by  the  States  on  implement- 
ing welfare  reform.  They  are  asking  the  administration:  give  us 
some  guidance;  give  us  the  rules.  The  administration  has  not  been 
able  to  respond.  I  don't  think  Congress  could  aid  that  process.  So 
at  least  an  escape  mechanism  would  be  necessary;  some  method 
ought  to  be  imposed  as  to  which  rules  you  look  at. 

The  second  thing,  it  seems  to  me,  is  that  I  don't  think  Congress 
as  currently  structured  can  really  do  it,  and  I  don't  know  whether 
it  needs  to  be  restructured.  If  you  look  at  the  current  FDA  rule- 
making, its  issued  rule  on  cigarette  regulation,  the  rule  itself  is 
dozens  of  pages,  but  in  support  of  it,  it  has  written  a  695-page  con- 
cise statement  of  basis  and  purpose,  plus  another  662-page  state- 
ment of  jurisdiction,  and  a  record  of  over  a  million  pages.  That's 
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not  a  job  for  Congress  to  focus  on  and  evaluate  to  that  degree.  It 
ought  to  decide,  however,  which  it  has  not,  directly  whether  or  not 
the  FDA  has  this  authority. 

In  other  words,  what  I'm  suggesting  is  that  these  bills  ultimately 
are,  insofar  as  they're  focused  on  regulation  not  accountable  to  the 
people,  looking  at  the  wrong  problem.  The  problem  is  that  Congress 
has  authorized  too  much  regulation — sugar  quotas,  food  recipe 
standards,  CAFE  fuel  economy,  FAA  regulation  of  airline  gates,  ex- 
cessive regulation  of  tariffs,  the  IRS  code.  That's  where  Congress 
ought  to  put  its  time  and  energy.  We  do  not  have  a  good  experience 
with  congressional  micromanagement  of  regulation. 

For  example,  between  1970  and  1975,  the  Congress  passed  89 
bills  or  laws  with  163  one-House  veto  provisions  and  I  don't  think 
the  period  between  1970  and  1975 — or,  indeed,  until  1983 

Mr.  Gekas.  One  thousand  one  what? 

Mr.  Gkllhorn.  It  passed — Congress,  between  1970  and  1975, 
adopted  89  laws  which  had  163  one-House  veto  provisions. 

Mr.  Gekas.  Oh,  I  see. 

Mr.  Gellhorn.  And,  yet,  despite  the  fact  that  we  had  hundreds 
of  one-House  veto  provisions  that  Congress  could  readily  stop  a  reg- 
ulation, I  don't  think  the  period  between  1970  and  1983,  when  the 
Supreme  Court  ruled  that  provision  unconstitutional,  is  exactly  an 
issue  or  a  time  of  legislative  nirvana  when  Congress  controlled  reg- 
ulations. 

Indeed,  there  are  a  lot  of  unexpected  consequences  here  that  it 
seems  to  me  are  not  possible  for  Congress  to  take  into  account.  The 
problem  of  acid  rain  is  a  problem  primarily  of  Congress  mandating 
taller  smokestacks.  Once  they  encouraged  the  taller  smokestacks, 
we  ended  up  getting  more  acid  rain. 

My  final  point  that  I  would  suggest  is  that  you  experiment  with 
the  idea,  if  you  are  to  adopt  it.  Try  it  with  one  agency;  identify 
major  rules  only.  Be  very  careful  in  how  to  do  it,  rather  than  a 
broad-brush  amendment  of  the  APA. 

Thank  you. 

[The  prepared  statement  of  Mr.  Gellhorn  follows:] 

Prepared  Statement  of  Ernest  Gellhorn,  Professor  of  Iv\w,  George  Mason 

University 

1.  Accountability  for  laws  and  requiring  law-making  pursuant  to  Constitutional 
design  accepted  as  a  sound  premise.  Question  is  whether  this  bill  is  a  good  way, 
hopefully  the  best  way,  to  go  about  it. 

2.  Strengths  and  reasons  to  support: 

a.  Forces  consideration  oi  accountability  issues  and  encourages  rethinking 
current  structure  of  government  which  relies  on  agencies  to  develop  most  law. 

b.  If  applied  thougntfully  and  carefully,  would  result  in  Congress/President 
making  policy  choices  with  advice  and  guidance  from  agency  rule  making — with 
added  democratic  check  (e.g.,  avoid  disasters  such  as  1974  seat  belt  interlock). 

c.  Likely  to  reduce  over  regulation  because  regulation  much  more  difficult  to 
obtain. 

3.  Weaknesses  and  Reasons  to  Oppose 

a.  As  drafted,  over  broad  and  could  be  worse  than  the  underlying  problem  by 
stopping  almost  all  rules  (e.g.,  DOT  speed  boat  race  terms)  including  those  on 
deregulation. 

b.  Doubtful  that  Congress  as  currently  structured  could  implement  (how  has 
it  done  under  newly-enacted  Congressional  review  process?);  and  if  implemented 
rigorously,  would  impose  substantial  burden  on  Congress — e.g.,  EDA  cigarette 
niie/statement  695  pages,  jurisdiction  662  pp.,  record  over  1  million  (700,000 
comments). 
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c.  Aimed  at  wrong  problem  which  is  "excessive"  regulation  due  to: 

i.  Unnecessary  Congressionally  mandated  or  authorized  regulation — 
sugar  quotas;  food  recipe  standards;  CAFE  fuel-economy;  FAA  regulation  of 
airline  gates;  tarifTs  (butter);  ERS  Code. 

ii.  Failure  of  Congress  to  give  specific  directions  to  agencies  (e.g.,  Army 
Corp  of  Engineers'  wetlands  regulation)  or  to  require  use  of  less  intrusive 
controls  (RCRA  prescriptive  command/control  disposal  rules  rather  than 
performance  standards. 

d.  No  certainty  that  better  results  will  be  achieved  by  Congressional  micro 
management  of  rulemaking  and  some  evidence  to  the  contrary: 

i.  Pre-Chada  (1983)  rules  not  markedly  better  (1974  NHTSA  seat  belt 
rule)  even  though  between  1970-75,  at  least  163  one-house  veto  provisions 
were  included  in  89  laws  (see  Chada). 

ii.  Unexpected  consequences — taller  smoke  stacks  mandated  by  Congress 
(with  EPA's  encouragement)  to  protect  communities  around  power  plants 
resulted  in  acid  rain;  public  contract  sealed  bid/public  disclosure  rules 
which  makes  price-fixing  by  contractors  easier  and  more  difficult  to  detect 

iii.  Political  compromises  tend  to  focus  on  short-term  benefits  not  long 
term  costs — 1979  implementation  of  Clean  Air  Act  engineered  by.  Byrd/ 
Metzenbaum  with  rules  favoring  high  sulphur  (direct)  W.  VayOhio  coal  and 
disadvantaging  new,  cleaner  plants  (Ackerman/Hassler,  Clean  Coal/Dirty 
Air  (1981))  overcome  (partly)  by  1990  CAA  Amendments 

iv.  FCC  and  FEC  rulemaking  subject  to  close  legislative  review  and  par- 
ticipation— not  offered  as  models. 
4.  Suggestions: 

a.  Experiment  with  idea — apply  first  to  one  or  a  couple  of  agencies  where 
Congressional  concern  is  the  strongest;  limit  to  major  rules  with  impact  of  over 
$200  million  (equivalent  to  presidential  oversight  of  Reagan  Executive  Order 
12291);  see  how  it  works  under  a  3  year  sunset  provision 

b.  Does  not  fit  in  APA  whose  focus  was  to  institutionalize  the  notion  of  ad- 
ministrative agencies  providing  definition  and  regularity  to  the  administrative 
process  by  (i)  developing  a  uniform  structure  of  formal  adjudication;  (ii)  estab- 
lishing a  framework  of  "notice  and  comment"  for  informal  rule  making;  and  (c) 
codifying  basic  principles  of  judicial  review  of  administrative  action. 

c.  Further  institutional  improvements  in  APA  possible — e.g.,  recent  additions 
to  APA  requiring  cost-benefit  analysis  (Unfunded  Mandates  Reform  Act  of  1995) 
and  legislative  review  (Contract  with  America  Act  of  1996)  are  institutional  im- 
provements; so  might  some  form  of  periodic  review  of  agency  regulations — but 
not  by  adding  procedural  layers  that  paralyzes  administrative  process  and  pre- 
vents deregulation  as  well  as  regulation. 

d.  Focus  energy  on  substantive  deregulation  and  repeal  substantive  over  regu- 
lation as  permitted  or  mandated  by  Congress. 

Mr.  Gekas.  The  time  of  the  witness  has  expired.  With  our  thanks 
to  him,  we  move  to  the  next  witness,  Mr.  Wetstone. 

STATEMENT  OF  GREGORY  S.  WETSTONE,  LEGISLATIVE 
DIRECTOR,  NATURAL  RESOURCES  DEFENSE  COUNCIL 

Mr.  Wetstone.  Thank  you,  Mr.  Chairman,  and  I  want  to  thank 
the  members  of  the  committee  for  inviting  me  here  today.  As  ap- 
parently the  only  witness  who's  committed  to  opposing  this  legisla- 
tion, I  feel  a  great  burden  in  conveying  to  the  committee  the  very 
serious  problems  that  this  bill  would  carry  out. 

Mr.  Gekas.  Well,  you  won't  get  any  extra  time.  [Laughter.] 

Mr.  Wetstone.  I'll  keep  that  in  mind  and  speak  rapidly. 

I  think  this  legislation  as  drafted  would  have  some  unusually  de- 
structive impacts.  It  would  hamstring  the  Nation's  environmental 
and  health  protection  agencies  and  make  important  laws  that  have 
worked  to  protect  our  health  and  environment  essentially  meaning- 
less, rendering  the  agencies  as  no  more  than  legislative  drafters 
with  proposals  that  Congress  would  probably  not  have  time  to  con- 
sider. 
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To  begin  with,  it's  simply  not  feasible  for  Congress  to  review  all 
the  rules.  The  reality  is  that  this  Congress  the  104th  Congress, 
which  is  almost  over,  has  enacted  193  bills  in  2  years.  That's  less 
than  one  hundred  a  year.  In  order  to  simply  review  the  proposals 
that  are  being  produced  by  Federal  agencies  today,  Congress  would 
be  required  extend  their  productivity  by  about  fiftyfold  to  deal  with 
5,000  annual  rulemakings.  Now  one  wonders.  If  Congress — and 
this  isn't  just  this  Congress,  but  this  is  also  Congresses  past,  typi- 
cally has  problems  doing  13  appropriations  bills  simply  to  fund  the 
government  by  the  end  of  the  fiscal  year;  one  wonders  how  they're 
going  to  get  to  an  additional  5,000.  And,  indeed,  it  seems  strange 
to  say  at  this  point  that  Congress  is  doing  so  well  with  its  current 
workload,  that  it  should  pick  up  an  additional  5,000  measures  to 
review  annually. 

I  understand  that  one  response  will  be,  well,  that's  simply  too 
many.  There's  too  much  regulatory  activity  going  on.  But  I  think 
if  you  look  at  what's  in  these  rules,  you  find  that  many — in  fact, 
most — are  important,  popular,  and  broadly  supported,  and  well  be- 
yond Congress'  expertise  to  review.  Is  Congress  going  to  get  in  and 
look  at  FAA  airworthiness  directives?  Are  they  going  to  do  Federal 
Food  and  Drug  Administration  approvals  for  new  drugs?  The  start 
of  hunting  season  is  actually  a  rule  issued  by  the  Fish  and  Wildlife 
Service.  Will  this  be  reviewed  by  Congress  and  enacted  into  law? 
There  are  FCC  frequency  allotments  that  people  in  the  communica- 
tions business  rely  on  for  their  livelihood;  they  have  to  close  down 
if  those  rules  aren't  issued.  Disaster  designations  by  FEMA  are 
rulemakings;  they  would  have  to  be  approved  here  or  it  simply 
wouldn't  happen.  Meat  inspection  rules  by  the  Department  of  Agri- 
culture; Coast  Guard  lifesaving  equipment  is  approved  by  Coast 
Guard  rulemakings  to  be  worthy,  so  that  people  know  they  can  rely 
on  them  in  a  boating  accident.  Rules  are  coming  forward  now  at 
EPA  to,  for  example,  protect  Americans  from  cryptospordium  which 
contaminates  drinking  water,  a  very  important  problem;  to  protect 
the  planet's  ozone  layer;  and  to  protect  against  toxic  air  pollution 
from  medical  waste  incinerators.  And  then  there  are  all  the  things 
that  make  the  environmental  laws  work,  which  are  also 
rulemakings — approving  State  plans  under  the  Clean  Air  Act  or 
the  Clean  Water  Act.  If  those  plans  aren't  approved,  then  the  Fed- 
eral Government,  rather  than  the  State,  ends  up  enforcing  the  law. 

Does  Congress  really  want  to  take  on  the  responsibility  and  the 
burden  of  having  to  do  every  one  of  these  rules?  And  if  they  miss 
them,  if  they  don't  do  them,  people  pay.  Americans  would  be  ex- 
tremely unhappy  about  a  failure  to  issue  a  long  list  of  rules  that 
I'm  not  even  mentioning  here.  There  is  that  accountability  argu- 
ment, but  it  simply  doesn't  work  because  Congress  would  not  have 
the  opportunity  to  give  any  meaningful,  intelligent  consideration  to 
roughly  5,000  new  measures. 

I  wonder  if  this  is  a  measure  that  is  promoted  by  advocates  of 
term  limits.  When  Congress  fails  to  get  the  airline  safety  rules  pro- 
mulgated and  there's  a  plane  crash  Congress  would  bear  respon- 
sibility because  they  didn't  get  the  rule  enacted.  When  people  are 
contaminated  from  cryptospordium  in  their  water,  as  happened  to 
over  100,000  people  in  Milwaukee;  that  would  be  Congress'  fault 
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because  Congress  failed  to  issue  the  rule.  Congress  would  be  in  an 
absolutely  impossible  position  under  this  measure. 

The  laws  that  are  on  the  books  in  my  field — and  I  would  urge 
you  to  have  another  hearing  with  witnesses  that  are  knowledgeable 
about  airline  safety  or  consumer  protection  or  constitutional  law, 
because  there  may  well  be  issues  there  that  I'm  not  knowledgeable 
about.  But  in  the  area  that  I  do  know  about  environment,  these 
laws  have  worked.  They're  popular.  They've  improved  our  quality 
of  life  in  this  country.  Air  is  cleaner  in  cities  across  the  country. 
Rivers  and  lakes  have  made  dramatic  improvements  under  these 
laws.  I'm  not  aware  of  any  indication  of  the  kind  of  sweeping  prob- 
lem that  would  necessitate  this  sort  of  approach  in  the  environ- 
mental area. 

In  closing,  I  would  urge  the  committee  to  avoid  this  measure  that 
would  essentially  close  down  the  Federal  Government  when  it 
comes  to  protecting  health,  safety,  and  the  environment  and  make 
things  much  more  difficult  for  Congress  as  well,  and  to  consider 
long  and  hard  before  approving  measures  such  as  these. 

[The  prepared  statement  of  Mr.  Wetstone  follows:! 

Prepared  Statement  of  Gregory  S.  Wetstone,  Legislative  Director,  Natural 
Resources  Defense  Council 

My  name  is  Gregory  Wclstone.  I  am  I>egislative  Director  of  ihc  Natural  Resources 
Defense  Council,  a  national  non-profit  environmental  advocacy  organization. 

Mr.  Chairman,  members  of  the  Subcommittee,  thank  you  for  the  opportunity  to 
testify  here  this  morning.  Unfortunately,  my  message  today  must  be  a  negative  one. 

On  behalf  of  the  more  than  300,000  members  of  the  Natural  Resources  Defense 
Council,  and  of  the  millions  of  Americans  who  care  about  protecting  our  health  and 
environment,  I  want  to  register  strong  opposition  to  the  radical  legislative  proposals 
that  are  the  subject  of  this  hearing— H.R.  2727;  H.R.  2990,  and  H.R.  47.  I  urge  the 
Committee  not  to  favorably  report  any  of  these  bills,  or  any  other  legislation  which 
would  have  the  effect  of  barring  new  regulatory  safeguards  from  taking  affect  in  the 
absence  of  Congressional  approval. 

Although  there  are  some  difference  among  the  three  bills,  all  would  bar  any  new 
regulatory  action  from  taking  effect  until  the  measure  has  been  considered  and  ap- 
proved by  Congress,  and  signed  into  law  by  the  President.  Such  a  restructuring 
would  hamstring  the  nation's  health  and  environmental  protection  agencies,  lead  to 
gridlock  in  the  Congress,  and  render  important  and  popular  environmental  laws  es- 
sentially meaningless. 

In  the  balance  of  this  statement,  I  will  briefly  review  the  numerous  fundamental 
problems  with  this  radical  restructuring  of  the  federal  regulatory  apparatus. 

On  a  practical  level,  it  is  clearly  beyond  Congress'  ability  to  screen  each  and  every 
rulemaking.  In  a  disturbingly  common  pattern,  this  Congress,  like  many  that  pre- 
ceded it,  appears  to  be  unable  to  meet  the  deadline  for  passage  of  a  number  of  im- 
portant measures,  including  for  example  several  of  the  fiscal  1997  appropriations 
bills.  One  problem  is  that  there  is  simply  not  enough  time.  A  more  serious  obstacle 
is  the  difficulty  of  securing  the  broad  political  and  Congressional  support  necessary 
to  move  a  bill  into  law,  while  avoiding  spill  over  from  other  legislative  or  political 
fights,  which  can  often  doom  even  widely  supported  proposals. 

The  wrong-headedness  of  this  proposal  from  a  simple  logistical  standpoint  is 
manifest  when  one  considers  that,  so  far  in  the  104th  Congress,  a  grand  total  of 
only  193  bills  have  been  enacted,  less  than  100  per  year.  If  Congress  were  to  review 
and  approve  each  and  every  rule  produced  by  the  federal  government,  it  would  be 
obliged  to  find  a  way  to  increase  its  productivity  by  a  staggering  50-fold  to  accommo- 
date the  more  than  5000  regulatory  actions  that  appeared  in  the  F'edcral  Register 
last  year. 

Given  Congress'  apparent  inability  to  pass  in  a  timely  fashion  the  13  appropria- 
tions measures  necessary  to  simply  operate  the  government,  it  is  difficult  to  under- 
stand how  anyone  could  expect  this  already  over-burdened  institution  to  give  intel- 
ligent consideration  to  an  additional  5000  measures.  Certainly,  it  seems  odd  that 
the  sponsors  of  this  legislation  have  concluded  that  Congress  is  performing  its  cur- 
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rent  obligations  so  well  that  it  should  take  up  in  addition  the  regulatory  responsibil- 
ities of  the  entire  federal  government. 

The  measure  before  the  Subcommittee  today  would  oblige  the  Congress  to  review 
a  staggeringly  broad  range  of  actions,  including  many  in  highly  technical  areas  far 
beyond  its  expertise,  and  many  that  one  suspects  had  never  been  contemplated  by 
the  authors  oi  these  proposals.  Among  the  thousands  of  rules  that  would  be  thrown 
into  Congress'  gridlock  are:  the  Food  and  Drug  Administration's  new  drug  approv- 
als, the  National  Fish  and  Wildlife  Service  rule  establishing  the  start  of  the  hunting 
season,  the  National  Oceanic  and  Atmospheric  Administration's  fishery  manage- 
ment plans  and  catch  quotas  (which  must  be  issued  in  a  timely  fashion  or  fisherman 
will  simply  lose  their  livelihood)  airworthiness  directives  and  jet  route  designations 
by  the  Federal  Aviation  Administration,  Federal  Communication  Commission  radio 
and  TV  station  allotment  orders,  Federal  Emergency  Management  Agency  disaster 
and  emergency  area  designations.  Agriculture  Department  rules  governing  meat  in- 
spections, Agriculture  Department  rules  on  the  import  of  animal  products  (to,  for 
example,  avoid  African  Swine  fever  infestations),  and  Coast  Guard  rules  governing 
lifesaving  equipment. 

Americans  will  suffer  greatly  if  Congress  fails  to  approve  any  of  these  measures 
in  a  timely  fashion — not  to  mention  the  scores  more  not  listed  here. 

In  the  environmental  area,  there  is  reason  to  be  concerned  about  the  fate  of  vital 
new  health  protection  measures — like  the  crucial  forthcoming  rule  to  protect  Ameri- 
cans from  Cryptosporidium  in  their  drinking  water,  to  limit  toxic  air  pollution  from 
medical  waste  incinerators,  and  to  phase  out  chemicals  that  threaten  the  earth's 
stratospheric  ozone  shield.  And  there  are  also  rule  makings  needed  to  make  our  en- 
vironmental laws  work.  This  includes  the  approval  of  state  air  and  water  quality 
f)lans  (if  they  are  not  approved,  the  federal  Environmental  Protection  Agency  en- 
orces  the  program  instead  of  the  states);  the  issuance  of  Toxic  Substances  Control 
Act  chemical  approvals,  and  the  approval  of  major  permits  under  the  Clean  Air  Act. 
Does  Congress  really  want  to  assume  direct  responsibility  for  these  action? 

Then  there  is  the  issue  of  how  this  process  would  affect  even  those  rules  Congress 
finds  time  to  evaluate.  Congress  would  be  completely  at  sea  in  second-guessing  the 
agencies  in  these  highly  technical  areas.  It  seems  doubtful  that  the  sponsors  of  this 
legislation  could  possibly  expect  Congress  to  evaluate  the  data  underlying  fishery 
management  plans,  to  second  guess  the  FAA  engineers  on  airline  safety,  or  to  inde- 
pendently examine  the  toxicological  data  underlying  FDA  new  drug  approvals. 

Decisions  which  were  once  wnolly  scientific  or  technical  in  nature— under  the  ex- 
isting laws  and  the  Administrative  Procedure  Act — would  instead  be  reached  politi- 
cally. Gone  would  be  even  a  pretense  of  making  important  health  and  environ- 
mental decisions  on  the  basis  of  independent  scientific  judgments.  In  the  absence 
of  technical  expertise,  the  political  influence  of  the  regulated  parties  is  likely  to  be- 
come the  central  consideration. 

TTie  rules  that  groups  like  ours  are  most  concerned  with  are  promulgated  under 
the  authority  of  popular  and  effective  environmental  laws  that  call  on  agencies  to 
take  a  variety  of  important  actions  for  protection  of  our  public  health  and  environ- 
ment. The  impact  of  the  bills  under  review  today  would  be  to  render  those  laws — 
laws  which  are  the  culmination  of  25  years  of  tough  bipartisan  efibrts — largely 
meaningless.  Instead  of  authorizing  agencies  to  take  specified  actions  to  secure  vital 
environmental  gains — like  protecting  the  planet's  ozone  layer,  or  cleaning  up  Ameri- 
ca's lakes  and  rivers — the  nation's  environmental  laws  would  be  reduced  to  simply 
directives  for  environmental  agencies  to  draft  proposed  legislation  that  would  never 
be  seriously  considered  by  the  over-burdened  Congress. 

For  all  practical  purpo.ses,  this  legislation  would  close  down  the  federal  agencies 
charged  with  carrying  out  the  laws  that  protect  the  public  health  and  the  nation's 
environment. 

Nor  is  it  likely  that  Congress  would  fare  well  under  the  Herculean  burden  im- 
posed by  these  bills.  The  obligation  to  review  all  rule  makings  would,  as  a  practical 
matter,  divert  Congress  from  existing  important  legislative  business  which  already 
takes  more  than  one  hundred  percent  of  the  available  time. 

I  do  not  believe  that  the  legislative  measures  before  the  Subcommittee  today 
would  sit  well  with  the  American  people.  The  environmental  laws  that  would  be 
subverted  by  these  proposals  are  popular  and  effective. 

Although  much  remains  to  be  done,  the  environmental  protection  laws  enacted 
over  the  past  25  years  have  been  produced  a  clear  and  measurable  improvement  in 
our  quality  of  life.  Urban  smog  levels  have  dropped  dramatically  in  most  cities  as 
a  result  of  the  Clean  Air  Act.  Rivers  and  lakes  that  were  once  literally  cesspools 
of  human  and  industrial  waste  are  now  safe  to  swim  and  fish  in  thanks  to  the  Clean 
Water  Act,  and  waterfronts  across  the  country  have  been  revitalized  as  a  result.  A 
program  in  the  1990  Clean  Air  Act  is  working  to  protect  our  planet's  stratospheric 
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ozone  shield.  Our  laws  have  worked  to  preserve  America's  unique  and  magnificent 
natural  areas,  and  to  save  important  wildlife  like  the  bald  eagle,  the  gray  whale, 
and  the  California  condor — from  the  brink  of  extinction. 

Pollsters  from  both  sides  of  the  aisle  have  repeatedly  found  that  an  overwhelming 
majority  of  Americans  favor  preserving  or  strengthening  our  environmental  laws 
over  measures  to  reduce  the  regulatory  burden.  (Among  the  many  opinion  polls 
showing  two  to  one  or  better  public  support  for  environmental  protection  are  polls 
by:  Gallup  (May  1995);  Melman  (June  1995  and  July  1996);  Morris  (June,  1995; 
Va.),  Greenberg  (May  1995);  ABC  NewsAVashington  Post  (May  1995),  Times  Mirror 
(April  1995  and  October  1995);  Time/CNN  (Jan.  1995  and  Sept.  1995);  Wirthlin 
(Aug.  1995);  Luntz  (March  1995);  American  Viewpoint  (December  1995);  Environ- 
mental Research  Associates  (March  1996);  Research  Strategy  Management  Inc.  (De- 
cember 1995);  and  Lake  Research  (January  1996  and  March  1996)). 

In  this  light,  it  is  not  surprising  that  recent  efforts  to  weaken  environmental  pro- 
tection through  indirect  routes — such  as  the  anti-environmental  budget  riders  or  the 
so-called  regulatory  reform  initiatives — have  proven  broadly  unpopular.  The  legisla- 
tion before  the  Committee  today  is  in  fact  a  more  extreme  version  of  earlier  indirect 
efforts  to  remake  the  regulatory  process  and  block  the  enforcement  of  health  and 
environmental  protection  laws.  The  proposed  regulatory  moratorium  (H.R.450)  tem- 

f)orarily  barred  agencies  from  issuing  new  rules.  The  regulatory  reform"  initiative 
H.R.  1022)  established  new  bureaucratic  obstacles  to  the  issuance  of  regulatory 
safeguards  and  authorized  lawsuits  from  polluters  to  block  new  rules.  But  neither 
of  these  attacks  went  so  far  as  to  permanently  deny  environmental  agencies  the  au- 
thority to  carry  out  our  environmental  laws,  as  these  bills  would  do. 

Nor  is  it  clear  what  exact  problem  this  ambitious  legislation  seeks  to  address.  Al- 
though rhetoric  regarding  over-regulation  is  commonplace,  there  has  been  precious 
little  documentation  of  the  specific  problems  that  the  legislation  would  solve.  Cer- 
tainly, in  the  environmental  area  there  is  no  indication  of  any  real  problem  so 
sweeping  as  to  warrant  the  extreme  response  under  consideration  today.  Afler  all, 
Congress  already  has  the  authority  to  intercede  any  time  it  chooses  and  block  forth- 
coming rules  or  reverse  existing  ones,  and  under  H.R.  3136  enacted  last  spring  all 
rulemakings  are  subject  to  a  60  day  layover  during  which  Congress  can  vote  to  block 
their  issuance. 

In  closing,  I  would  urge  the  Committee  to  consider  carefully  the  sweeping  nega- 
tive repercussions  of  the  legislation  before  it  today,  to  avoid  the  Congressional 
gridlock  and  permanent  government  shutdown  that  these  proposals  would  produce, 
and  to  reject  these  attacks  on  a  generation  of  popular  and  successful  environmental 
and  health  protection  laws. 

Mr.  Gekas.  We  thank  the  gentleman.  The  time  of  the  witness 
has  expired. 

We  turn  to  the  next  witness,  Mr.  Taylor. 

STATEMENT  OF  JERRY  TAYLOR,  DIRECTOR,  NATURAL 
RESOURCES  STUDIES,  THE  CATO  INSTITUTE 

Mr.  Jerry  Taylor.  Thank  you,  Mr.  Chairman,  and  thank  you, 
members  of  this  subcommittee,  for  calling  these  very  important 
hearings. 

The  previous  witness,  Mr.  Wetstone,  concluded  by  saying  he  was 
unaware  of  any  sweeping  problems  that  would  necessitate  such  a 
radical  adoption  as  the  legislation  in  front  of  this  subcommittee. 
Let  me  give  you  five  serious  problems  which  necessitate  this  kind 
of  legislation. 

First,  delegation  circumvents  the  substantive  hurdles  placed  in 
the  path  of  lawmaking  and,  thus,  undermines  the  idea  that  laws 
should  be  adopted  only  if  near  overwhelming  political  consensus  is 
found  to  exist.  A  classic  example  of  this  problem  was  back  in  the 
late  eighties  on  the  debate  over  the  so-called  gag  rule.  Now  aside 
for  a  moment  about  whether  that  rule  was  a  well-intentioned  or  a 
good  idea  or  not,  for  years  in  the  eighties  Congressmen  had  tried 
to  adopt  legislatively  exactly  the  rule  that  the  Mr.  Sullivan  adopted 
from  an  administrative  standpoint,  and  every  single  year  this  legis- 
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lation  was  defeated  by  Congress.  It  could  not  pass.  Yet,  with  the 
Bush  administration,  Mr.  Sullivan  felt  with  administrative  fiat  he 
would  implement  these  rules  and  then  spark  a  tremendous  con- 
troversy. 

In  other  words,  the  hurdles  that  are  in  front  of  this  legislation 
worked  as  intended.  The  Founding  Fathers  established  a  system 
that  requires  large  consensus  before  bills  could  be  passed.  Political 
consensus  did  not  exist  to  back  the  gag  rule,  but  all  of  those  hur- 
dles, then,  worked  against  those  who  wanted  to  repeal  the  gag  rule. 
Time  after  time,  opponents  of  the  gag  rule  were  able  to  marshall 
enough  votes  to  get  legislation  repealing  the  rule  through  both 
Chambers,  but  they  didn't  have  enough  votes  to  overcome  the  Pres- 
idential veto.  It  wasn't  until  President  Clinton's  selection  in  1993 
when  by  administrative  order  the  gag  rule  was  repealed.  Now, 
again,  aside  from  whether  people,  members  of  this  subcommittee, 
like  the  gag  rule  or  not,  this  is  a  tremendous  example  of  how  it  is 
that  delegation  allows  Government  to  circumvent  the  necessary  re- 
quirement that  consensus  exist  before  a  law  is  adopted. 

The  second  problem  is  that  it  effectively  deputizes  tens  of  thou- 
sands of  bureaucrats  with  broad  and  imprecise  missions  with  a 
command  to,  "Go  forth  and  legislate."  In  other  words,  the  Congress 
is  somewhat  limited  by  how  much  control  it  can  have  in  the  private 
lives  of  Americans  by  there  only  being  so  many  hours  in  the  day. 
There's  only  400-and-some-odd  of  you,  but  if  there  is  now,  all  of  a 
sudden,  the  capability  of  Congress  to  deputize  about  100,000  bu- 
reaucrats to  go  help  write  that  law,  the  natural  time  constraints 
on  Congress  all  of  a  sudden  fall  apart. 

A  classic  example  is  in  the  telecommunications  bill  recently 
passed.  There  is  an  established  procedure  by  which  the  definition 
of  what  universal  service  shall  mean  when  it  comes  to  tele- 
communications services.  It  is  delegated  to  an  advisory  panel  of  the 
Government,  and  this  advisory  panel  has  the  power,  by  unilateral 
fiat,  to  require  private  businesses  to  provide  subsidized  services  to 
various  interest  groups  with  no  review  by  Congress.  Congress,  ap- 
parently, didn't  feel  they  had  time  to  make  these  sorts  of  deter- 
minations, so  they  booted  them  up  to  the  executive  branch,  an  ap- 
palling example  of  delegated  lawmaking. 

A  third  example  is  that  delegation  invites  a  dangerous  concentra- 
tion of  power  in  executive  branch  agencies  and  unwisely  ignores 
our  founders'  deep  commitment  to  the  separation  of  powers  within 
Government.  As  John  Adams  remarked  in  a  pamphlet  in  1776,  "A 
single  assembly  possessed  of  all  the  powers  of  Government  would 
make  arbitrary  laws  for  their  own  interest,  execute  all  laws  arbi- 
trarily for  their  own  interest,  and  adjudicate  all  controversies  in 
their  own  favor." 

Of  course,  James  Madison  in  Federalist  47  said  virtually  the 
same  thing,  "The  accumulation  of  all  powers,  legislative,  executive, 
and  judiciary,  in  the  same  hands,  whether  of  one,  a  few,  or  many, 
and  whether  hereditary,  self-appointed,  or  elective,  may  justly  be 
pronounced  the  very  definition  of  tyranny." 

And  the  parade  of  horribles  that  Congress  constantly  hears  about 
run-amuck  regulation  that  is  based  on  little  common  sense  but  an 
arrogance  of  Grovernment  stems  exactly  from  that  concentration  on 
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power  where  agency  officials  are  judge,  juries,  and  executors  of 
their  own  mandates. 

Fourth,  delegation  implicitly  rejects  the  original  design  of  the 
Constitution  in  favor  of  an  administrative  state  largely  unaccount- 
able to  the  American  people  or  their  elected  representatives.  The 
court  system  does  oversee  the  sorts  of  regulation  as  proposed,  as 
pointed  out  earlier  by  Mr.  Reed,  but  it  turns  out  that  judges  have 
allowed  basically  agencies  to  dictate  their  own  powers. 

For  example,  it  has  been  rightly  pointed  out  by  Mr.  Kessler  at 
the  FDA  that  it  basically  up  to  the  FDA  whether  it  has  power  over 
cigarettes  or  not,  and  judges  have  held  that  decision.  In  fact,  it  was 
one  of  the  offered  reasons  by  Mr.  Kessler  for  why  he  can  issue 
these  regulations.  They're  not  answerable  to  Presidents  necessarily, 
as  we've  found  out  in  several  cases  in  the  Bush  administration,  and 
unless  Congress  can  muster  veto-proof  majorities,  they're  not  ac- 
countable to  Congress  either. 

And,  finally,  delegation  allows  Congress  to  simultaneously  sup- 
port and  oppose  laws  and,  thus,  escape  responsibility  for  the  law. 
A  classic  example  of  this  is  the  Pay  Raise  Commission.  Of  course, 
in  the  pay  raise  situation  we  had  a  scenario  in  which  Congress  did 
not  want  to  be  seen  as  voting  for  its  own  pay  hikes.  They  delegated 
this  power  to  a  commission  and  jimmied  it  so  that  the  Pay  Raise 
Commission  could  make  whatever  decision  it  liked  impervious  to 
congressional  vote.  Of  course,  the  public  and  the  journalists  saw 
through  this  rouse  and  it  backfired  on  the  proponents  of  this  Com- 
mission, but  this  is  a  classic  example  of  how  Congress  likes  to  say, 
"Oh,  we  voted  against  'X,'  but  we  couldn't  control  the  agency.  It's 
not  our  fault  that  these  sorts  of  rules  were  issued.  It's  the  fault  of 
the  administrative  branch." 

For  these  reasons,  I  would  urge  serious  consideration  of  these 
bills. 

[The  prepared  statement  of  Mr.  Jerry  Taylor  follows:] 

Preparkd  Statement  of  Jerry  Taylor,  Director,  Natural  Resource  Studies, 

The  Cato  Institute 

introduction  » 

In  1995  the  104th  Congress  attempted  to  deal  with  our  $500  billion  regulatory 
burden  by  regulating  the  regulators.  Senate  Bill  343,  the  Dole-Johnston  Regulatory 
Reform  Bill,  would  have  grafted  a  new  web  of  rules— mandating  cost-benefit  analy- 
sis and  scientific  risk-assessment — onto  the  impenetrably  dense  administrative 
structure  that  already  exists. 

Giving  regulatory  agencies  a  dose  of  their  own  medicine  is  a  laudable  idea,  but 
it  will  not  solve  our  current  dilemma.  Indeed,  by  focusing  chiefiy  on  the  monetary 
costs  imposed  by  the  current  regulatory  regime,  congressional  reformers  have  mis- 
construed the  nature  of  the  threat  that  regime  poses.  Instead  of  reinventing  the  reg- 
ulatory state.  Congress  should  take  back  its  power  to  make  the  law. 

Since  the  New  Deal,  Congress  has  ceded  more  and  more  of  its  legislative  author- 
ity to  executive  branch  agencies.  This  delegation  of  lawmaking  power  is  ill  advised 
and  illegitimate,  for  several  reasons: 

Delegation  violates  the  Constitution,  subverting  the  central  structural  prin- 
ciple ofthat  document:  the  separation  of  powers. 

Delegation  severs  the  people  from  the  law,  undermining  democracy  by  allow- 
ing vitally  important  decisions  of  governance  to  be  made  by  unelected,  unac- 
countable officials. 


^This  testimony  draws  heavily  from  material  prepared  by  David  Schoenbrod  and  Gene  Healy 
for  a  forthcoming  Cato  Institute  Policy  Analysis. 
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Delegation   is  a   polilical   shell   game,   allowing  legislators  to  simultaneously 
support  the  benefits  and  oppose  the  costs  of  regulation. 

Most  importantly,  by  allowing  those  who  enforce  the  law  to  make  the  law  as 
well,  delegation  subjects  the  lives,  liberty  and  property  of  Americans  to  arbi- 
trary rule. 
Reservations  about  delegation  are  not  limited  to  one  side  of  the  political  spectrum; 
recently,  concerns  about  the  extent  to  which  Congress  has  relinquished  its  lawmak- 
ing authority  have  been  expressed  by  civil  libertarians  such  as  the  ACLU's  Nadine 
Strossen,  good-government  reformers  like  former  Sen.  Bill  Bradley  and  Debra 
Knopman  of  the  I^gressive  Policy  Institute,  committed  progressives  such  as  the 
New  Republic's  Jacob  Weisberg,  and  constitutional  originalists  such  as  former  Judge 
Robert  Bork  and  Judge  Douglas  Ginsburg.  Despite  their  disparate  perspectives, 
these  thinkers  have  in  common  a  concern  for  the  vitality  of  our  republican  system 
of  government — a  vitality  that  has  been  sapf)ed  by  Congress's  refusal  to  take  re- 
sponsibility for  the  law.  That  vitality  can  only  be  reclaimed  by  forcing  the  peoples' 
representatives  to  reclaim  the  law.  Reclaiming  the  law  will  require  a  restoration  of 
the  scheme  of  separation  of  powers  outlined  by  the  Framers — a  return,  in  other 
words,  to  the  original  design. 

THK  ORIGINAL  DESIGN 

The  separation  of  legislative,  executive,  and  judicial  powers  is  the  central  prin- 
ciple of  our  Constitution's  architecture.  This  structural  principle,  according  to  legal 
scnolar  Rebecca  Brown,  is  "a  vital  part  of  a  constitutional  organism  whose  final 
cause  is  the  protection  of  individual  rights."  Indeed,  it  was  because  the  powers  of 
the  federal  government  were  both  enumerated  and  separated  that  most  oi  the  dele- 
gates to  the  Constitutional  Convention  thought  that  individual  liberty  could  be  pre- 
served without  a  Bill  of  Rights.  Alexander  Hamilton  held  that  the  Constitution's 
system  of  separated  and  enumerated  powers  was  "itself,  in  every  rational  sense,  and 
to  every  useful  purpose,  A  Bill  of  Rights." 

The  doctrine  of  separation  of  powers  attained  its  axiomatic  status  for  the  founding 
generation  in  part  tnrough  the  nistorical  experience  of  the  colonies  in  their  struggle 
with  Britain,  and  in  part  through  the  writings  of  a  number  of  influential  political 
theorists.  The  Declaration  of  Independence's  bill  of  particulars  against  George  III  in- 
dicted the  British  king  for  several  violations  of  the  principle,  among  them,  subvert- 
ing the  independence  of  the  colonial  legislatures,  and  making  "judges  dependent  on 
his  will  alone."  The  doctrine  had  also  been  articulated  by,  among  others,  Locke, 
Blackstone,  and,  especially,  Montesquieu,  whom  Madison  called  "the  oracle."  As  con- 
stitutional historian  F'orrest  McDonald  notes,  "American  republican  ideologues  could 
recite  the  central  points  of  Montesquieu's  doctrine  [of  separation  of  powers]  as  if  it 
had  been  a  catechism." 

Like  Montesquieu,  the  Framers  viewed  political  liberty  as  a  condition  in  which 
citizens  are  free  from  arbitrary  power  and  can  expect  to  be  secure  in  their  persons 
and  property.  As  Montesquieu  put  it  in  The  Spirit  of  the  Laws,  "The  political  liberty 
of  the  subject  is  a  tranquility  of  mind,  arising  from  the  opinion  each  person  has  of 
his  safety."  Concentration  of  two  or  more  of  the  three  classes  of  power — legislative, 
executive,  judicial — in  a  single  organ  of  government  would  destroy  that  tranquility, 
for  reasons  that  John  Adams  expressed  succinctly  in  a  pamphlet  published  in  1776: 
"Because  a  single  assembly,  possessed  of  all  the  powers  of  government,  would  make 
arbitrary  laws  Tor  their  own  interest,  execute  all  taws  arbitrarily  for  their  own  inter- 
est, and  adjudge  all  controversies  in  their  own  favor."  According  the  late  Malcolm 
P.  Sharp,  "Solicitude  for  liberty  and  property,  and  not  unreasonable  fear  of  what 
majority  rule  might  do  to  them'  were  tne  primary  impetus  behind  the  enshrinement 
of  separation  of  powers  in  the  various  state  constitutions  and  its  role  in  shaping  the 
federal  constitution. 

To  the  end  of  preserving  individual  liberty  and  the  rule  of  law,  therefore,  the  first 
three  articles  of  the  Constitution  neatly  apportion  the  legislative,  executive,  and  ju- 
dicial powers  respectively,  to  three  separate  bodies.  Article  I  states,  "All  legislative 
fowers  herein  granted  shall  be  vested  in  a  Congress  of  the  United  States";  Article 
I  vests  the  executive  power  in  the  president;  and  Article  III  provides  that  the  judi- 
cial power  shall  be  vested  in  the  Supreme  Court  and  any  inferior  courts  Congress 
decides  to  create.  Neither  the  Framers  nor  Montesquieu  adhered  to  a  doctrine  of 
pure  separation  of  powers — a  theory  that  would  hermetically  seal  each  department 
from  the  others.  But  the  deviations  from  that  principle  are  few,  and  explicitly  pre- 
scribed.^  Indeed,  Madison  devoted  F'ederalist  47  to  defending  these  minor  deviations 


^The  President  participates  in  the  legislative  process  via  the  presentment  clause  and  his  veto 
(wwer.  The  Vice  President  is  given  the  tie-breaking  vote  in  the  Senate.  The  Senate  confirms 
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from  a  theory  of  pure  separation,  readily  granting  that,  were  the  proposed  constitu- 
tion guilty  of  a  tendency  toward  mixing  the  legislative,  executive,  and  judicial  pow- 
ers, no  further  arguments  would  be  necessary  to  inspire  a  universal  reprobation  of 
the  system." 

The  precise  limits  of  each  respective  function  are  not  defined  within  the  text  of 
the  Constitution,  but  that  does  not  mean  that  the  difTerences  between  them  are  in- 
capable of  being  discerned.  In  an  elegant  reductio,  Gary  Lawson  of  the  Northwest- 
em  University  School  of  Law  writes,  "Consider,  for  example,  a  statute  creating  the 
Goodness  and  Niceness  Commission  and  giving  it  power  to  promulgate  rules  for  the 
promotion  of  goodness  and  niceness  in  all  areas  within  the  power  oT  Congress  under 
the  Constitution.'"  Clearly,  such  a  commission  would  both  make  and  enforce  the 
law. 

Statutes  that  express  goals,  even  specific  ones,  but  leave  it  to  the  executive 
branch  to  generate  the  rules  binding  on  private  conduct,  delegate  the  power  to  make 
law,  and  are  thus  illegitimate.  John  Locke,  whose  authoritv  among  the  founding 
generation  was  rivaled  only  by  Montesquieu's,  held  that  the  legislature  "cannot 
transfer  the  power  of  making  laws  to  any  other  hands,  for  it  being  but  a  delegated 
power  from  tne  people,  they  who  have  it  cannot  pass  it  over  to  others." 

A  statute  meeting  the  test  of  non  delegation  should  clearly  resolve  most  cases  that 
arise  under  it.  A  person  interested  in  whether  certain  conduct  is  prohibited  should, 
under  such  a  statute,  be  able  to  discern  the  answer  from  reading  it.  All  statutes 
require  interpretation,  but  the  job  of  a  law  interpreter  in  the  executive  or  judicial 
branch  is  to  look  backward  to  what  the  lawmakers  intended,  rather  than  forward, 
to  determine  what  would  be  wise  public  policy.  Cornell  University  Law  School  pro- 
fessor Cynthia  R.  Farina  states  the  relevant  question  thus,  "Are  decisions  of  puolic 
policy  being  made  by  someone  other  than  those  who  the  people  have  chosen  as  their 
representatives?"  If  so,  then  the  statute  in  question  fails  the  test  of  nondelegation 
contemplated  by  the  Constitution.  Under  a  revitalized  nondelegation  doctrine,  there 
will  indeed  be  hard  cases-instances  in  which  there  is  no  "bright  line"  between  inter- 
preting the  law  and  actually  making  it;  however,  the  vast  majority  of  regulatory 
rulemakings  issued  under  the  current  system  do  not  constitute  hard  cases. 

THE  CONCTITUTION  IN  EXILE 

Before  the  New  Deal,  wholesale  delegation  of  legislative  authority  to  the  executive 
was  largely  unknown  in  the  United  States,  at  least  during  peacetime.  With  the  com- 
ing of  the  Great  Depression,  I'resident  Franklin  Delano  Roosevelt  sought  sweeping 
authority  to  manage  the  U.S.  economy.  With  the  passage  of  the  National  Industrial 
Recovery  Act  of  1933,  he  got  it.  The  NIRA  authorized  industrial  and  trade  associa- 
tions to  draw  up  codes  designed  to  raise  prices  and  restrict  production;  if  the  presi- 
dent found  the  codes  unacceptable,  he  was  empowered  to  immediately  issue  and  en- 
force them.  Upon  hearing  of  the  NIRA,  Benito  Mussolini  exclaimed,  "Ecco  un 
ditatore!"  ("Behold  a  dictator!") 

In  1935  the  Supreme  Court  emphatically  rejected  the  industrial  code  provisions 
of  the  NIRA  in  A.L.A.  Schecler  Poultry  Corp.  v.  United  States.  The  Court,  led  by 
Chief  Justice  Hughes,  argued  that  "Congress  is  not  permitted  to  abdicate  or  to 
transfer  to  others  the  essential  legislative  functions  with  which  it  is  thus  vested." 
In  his  concurring  opinion.  Justice  Cardozo  famously  characterized  the  industrial 
code  provisions  as  "delegation  running  riot."  But  after  Roosevelt's  1937  attempt  to 
subvert  the  judiciary's  independence  by  enlarging  the  Court,  the  Court  never  again 
struck  down  a  New  Deal  statute  on  delegation  grounds.  Fear  of  Court-packing  con- 
centrated the  mind  wonderfully,  and  the  judiciary  chose  not  to  stand  in  the  path 
of  the  administrative  state. 

The  nondelegation  doctrine  joined  the  doctrine  of  enumerated  powers  in  jurispru- 
dential limbo,  as  an  integral  part  of  what  Judge  Douglas  Ginsburg  has  called  "the 
Constitution-in-Exile."  Along  with  their  "textual  cousins,"  the  Necessary  and  Prop- 
er, Contracts,  Takings,  and  Commerce  clauses,  these  doctrines  have  been,  according 
to  Ginsburg,  "banished  for  standing  in  opposition  to  unlimited  government." 

By  1944  the  Court  recognized  few  if  any  limits  on  Congress's  ability  to  delegate. 
In  Yakus  v.  United  Stales  it  held  that  Congress  could  delegate  to  an  executive  agent 
the  power  to  set  maximum  prices  for  virtually  all  goods  throughout  the  economy. 
What  has  followed  since  the  New  Deal  and  the  Second  World  War  has  been  a  line 
of  cases  in  which  "the  judiciary  typically  waxes  eloquent  about  the  serious  breach 
were  Congress  ever  to  transfer  its  legislative  power  to  other  parties,  after  which  it 
finds  a  way  to  uphold  the  delegation.' 


treaties  and  important  executive  branch  appointees.  It  also  has  the  judicial  power  to  try  im- 
peachments. 
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That  line  of  cases  culminates  in  Chevron,  U.SA.,  Inc.  v.  Natural  Resources  De- 
fense Council  (1983),  in  which  the  Court  showed  extraordinary  deference  to  adminis- 
trative agencies'  interpretations  of  their  own  authority.  The  Chevron  case  arose  out 
of  a  dispute  over  the  meaning  of  the  term  "source"  in  the  1977  amendments  to  the 
Clean  Air  Act.  Initially,  the  Environmental  Protection  Agency  under  President 
Carter  defined  the  term  so  that  it  applied  to  each  source  of  emissions  within  any 
given  factory.  But  under  the  Reagan  administration,  the  EPA  issued  a  more  flexible 
rule  that  considered  the  plant  as  a  whole  to  be  the  "source."  Though  the  Court  found 
it  impossible  to  discern  a  legislative  intent  with  regard  to  this  issue,  it  upheld  the 
EPA's  decision,  holding  that  when  a  statute  is  silent  on  a  particular  issue.  Congress 
can  be  understood  to  have  delegated  the  power  to  make  the  law  to  the  agency.  And, 
according  to  Justice  Stevens's  majority  opinion,  "Such  legislative  regulations  are 
given  controlling  weight  unless  they  are  arbitrary,  capricious,  or  manifestly  contrary 
to  the  statute."  Professor  Cass  Sunstein  of  the  University  of  Chicago  School  of  Law 
suggests  that  the  Chevron  precedent,  which  allows  agencies  to  determine  the  extent 
and  nature  of  their  own  authority,  ignores  the  wisdom  embodied  in  the  old  adage 
about  trusting  foxes  to  guard  henhouses. 

With  the  judiciary's  abdication  of  its  constitutional  role,  we  are  left  with  a  legal 
status  quo  that  enectively  centralizes  all  governing  functions  in  the  executive 
branch  agency:  Congress  passes  a  statute  endorsing  a  high-minded  goal — accommo- 
dation of  the  handicapped,  safe  drinking  water,  protection  of  wildlife — the  executive 
branch  agency  then  issues  and  enforces  the  rules  governing  individual  behavior;  the 
judicial  branch,  for  its  part,  grants  "controlling  weight"  to  the  agency's  interpreta- 
tions of  its  own  authority.  In  this  way,  the  modern  administrative  state  comes  peril- 
ously close  to  realizing  the  Kramers  definition  of  despotic  government,  articulated 
by  James  Madison  in  the  Federalist  47:  "The  accumulation  of  all  powers,  legislative, 
executive,  and  judiciary,  in  the  same  hands,  whether  of  one,  a  few,  or  many,  and 
whether  hereditary,  self-appointed,  or  elective,  may  justly  be  pronounced  the  very 
definition  of  tyranny." 

DELEGATION  RUNNING  RIOT 

The  administrative  state  erected  since  the  New  Deal  is  a  massive  amalgamation 
of  Professor  Lawson's  "Goodness  and  Niceness  Commissions."  In  the  service  of 
broadly  popular  societal  goals,  Congress  has  delegated  ever-increasing  amounts  of 
legislative  authority  to  the  executive  branch.  What  follows  are  just  a  few  illustrative 
examples  of  delegation's  role  in  modern  government  and  the  concomitant  threats  to 
civil  liberty  and  democratic  government.  This  list  makes  no  pretense  of  being  ex- 
haustive; huge  swaths  of  our  statutory  law,  and  most  of  the  F'ederal  Register  would 
fail  the  test  of  a  revitalized  non  delegation  doctrine. 

The  FDA  and  Tobacco 

On  August  10,  1995  the  Food  and  Drug  Administration  unveiled  a  proposed  pack- 
age of  new  regulations  ostensibly  designed  to  reduce  teenage  smoking.  Among  the 
proposals:  (1)  the  FDA  would  ban  all  outdoor  advertising  within  1,000  feet  of  any 
playground,  or  elementary  or  secondary  school;  (2)  in  magazines  that  could  conceiv- 
ably oe  read  by  children,  the  agency  would  limit  advertising  to  black  text  on  white 
background;  (3)  all  cigarette  advertising  would  have  to  include  the  phrase  "Ciga- 
rettes— A  Nicotine  Delivery  Device";  (4)  the  agency  would  ban  vending  machines, 
self-service  displays,  sale  and  distribution  by  mail,  individual  cigarette  sales,  and 
cigarette  packs  of  less  than  20. 

There  are  any  number  of  constitutional  objections  to  be  made  to  the  FDA's  pro- 
posal, among  them  that  it:  relies  on  an  absurdly  broad  conception  of  the  Commerce 
power;  violates  First  Amendment  protections  of  commercial  speech;  encroaches  on 
state  prerogatives  under  the  Tenth  Amendment — but  most  salient  for  the  purposes 
of  this  paper  is  that  the  FDA's  proposal  is  based  on  a  sweeping  delegation  of  legisla- 
tive authority. 

The  FDA's  proposal  constituted  a  rather  dramatic  turnaround,  since  the  agency 
had  long  held  that  it  did  not  have  the  authority  under  the  Food  Drug  and  Cosmetic 
Act  to  regulate  cigarettes  unless  the  manufacturer  made  health  claims.  In  fact,  in 
1977  the  FDA  commissioner  rejected  a  petition  filed  by  the  anti-smoking  activist 
group  Action  on  Smoking  and  Health  requesting  that  the  FDA  restrict  the  sale  of 
cigarettes  to  pharmacies.  ASH  challenged  the  commissioner's  decision  in  the  federal 
courts.  In  ASH  v.  Harris,  the  U.S.  Court  of  Appeals  upheld  the  commissioner's  deci- 
sion, but  made  it  clear  that  the  H)A  was  free  to  take  a  more  expansive  view  of  its 
authority  should  the  agency  choose  to  do  so:  "Nothing  in  this  opinion  should  suggest 
that  the  Administration  is  irrevocably  bound  by  any  long-standing  interpretation 
and  representations  thereof  to  the  legislative  branch.  An  administrative  agency  is 
clearly  free  to  revise  its  interpretations." 
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Dr.  David  Kessler's  appointment  as  FDA  commissioner  in  1990  heralded  the  ar- 
rival of  a  new,  more  aggressive  agency — one  that  was  fully  prepared  to  exploit  such 
judicial  deference.  Kessler's  VDA  crafted  a  creative  interpretation  of  the  Food  Drug 
and  Cosmetic  Act — one  which  would  allow  the  agency  to  significantly  restrict  to- 
bacco products  without  endorsing  outright  prohibition.  Rather  than  regulate  tobacco 
itself  as  a  drug — because  cigarettes  could  not  possibly  be  approved  as  safe  and  effec- 
tive— the  FDA  bases  its  claim  for  jurisdiction  over  cigarettes  on  the  1976  Medical 
Device  Amendments  to  the  Food  Drug  and  Cosmetic  Act.  The  agency  intends  to  reg- 
ulate cigarettes  using  the  restricted  device  provisions  of  that  act.  Specifically,  the 
agency  argues  that  cigarettes  are  nicotine  delivery  devices,  and  thus  subject  to  regu- 
lation as  a  combination  drug/device  product.  "Chew"  and  "snuff,"  tobacco  leaves  that 
are  used  orally,  are  also  considered  "devices"  for  the  purposes  of  the  regulations. 
The  agency  claims  that  its  authority  over  restricted  meaical  devices  allows  it  to  reg- 
ulate cigarettes  and  other  tobacco  products  without  taking  them  off  the  market  com- 
pletely. This  appj-oach,  according  to  the  F'DA,  "afTords  the  most  .  .  .  fiexible  mech- 
anism for  regulating  the  sale,  distribution,  and  use  of  these  products." 

The  FDA's  proposed  regulations  were  initially  submitted  to  President  Clinton, 
who  approved  them.  The  Washington  Post's  front-page  article  on  this  development 
led  with  this  curious  sentence:  "President  Clinton  has  given  the  Food  and  Drug  Ad- 
ministration for  the  first  time  the  authority  to  regulate  cigarettes."  Though  clearly 
inaccurate  with  regard  to  constitutional  law — authority  to  enforce  a  statute  through 
regulation  derives  from  Congress,  not  the  president — the  Post  writers'  phrasing  ac- 
curately described  the  current  legal  environment  of  unrestrained  executive  author- 
ity. The  same  article  reported  that  President  Clinton  promised  to  halt  implementa- 
tion of  the  F'DA  rulemaking  if  Congress  would  pass  the  proposed  regulations  into 
law. 

Such  regulatory  blackmail  demonstrates  how  far  we've  departed  from  our  con- 
stitutional framework,  in  which  Congress  legislates  and  the  executive  branch  en- 
forces the  law.  Instead,  pace  Clinton's  suggestion,  the  executive  branch  can  use  its 
illegitimate  and  unconstitutional  ability  to  make  law  as  a  bargaining  chip  to  force 
Congress  to  legislate.  Indeed,  since  32  senators  voiced  their  opposition  to  the  propos- 
als in  a  December  28,  1995  letter  to  the  FDA,  it  is  safe  to  conclude  that,  absent 
executive  blackmail,  such  restrictions  could  not  be  passed  through  normal  constitu- 
tional channels. 

The  FDA's  ability  to  make  the  law  stems  from  a  combination  of  statutory  vague- 
ness and  judicial  deference.  This  dangerous  combination  has  resulted  in  metastasiz- 
ing authority  for  the  agency,  as  its  oversight  of  medical  devices  illustrates.  The 
FDA's  definitional  agility  with  regard  to  cigarettes  is  hardly  its  most  expansive  at- 
tempt to  assert  jurisdiction  using  its  medical  device  authority.  In  the  last  several 
years  the  agency  has  invoked  that  authority  to  claim  oversight  of  such  common 
consumer  items  as  weight  lifting  equipment,  mouthwash,  sunglasses,  shoe  deodor- 
izers, electric  toothbrushes,  and  television  remote  controls. 

Three  months  afler  releasing  its  drafl  proposal  on  cigarettes,  the  FDA  dem- 
onstrated just  how  broadly  it  views  its  ill-defined  powers  to  regulate  medical  de- 
vices. On  December  11,  1995  the  agency  employed  that  authority  to  head  off  a 
threat  to — of  all  things — airline  safety.  Pilots  for  carriers  serving  Las  Vegas  had 
complained  that  the  outdoor  laser  light  shows  put  on  by  area  casinos  were  occasion- 
ally blinding  them  and  putting  their  passengers  in  jeopardy.  The  FDA,  invoking  its 
authority  to  regulate  lasers  as  medical  devices,  imposed  a  moratorium  on  all  laser 
light  shows  anywhere  within  20  miles  of  the  three  airports  serving  Las  Vegas.  A 
spokesman  for  the  FDA  said  that  the  agency  would  not  hesitate  "to  extend  its  cov- 
erage to  other  locales  or  nationwide"  if  it  becomes  necessary. 

Clearly,  laser  light  shows  are  not  intended  to,  and  cannot  be,  used  to  diagnose, 
cure,  treat,  or  mitigate  disease,  nor  do  they  affect  the  structure  or  function  of  the 
human  body.  But  PDA  regulators  do  not  view  themselves  as  executive  agents  with 
defined  and  limited  public  authority.  Instead,  they  see  themselves  as  public  guard- 
ians with  an  indeterminate  and  open  ended  mandate  to  do  good. 

Wetlands  Regulation 

With  the  Federal  Water  Pollution  Control  Act  amendments  of  1972,  Congress  del- 
egated to  the  Army  Corps  of  Flngineers  the  authority  to  require  permits  for  the 
dumping  of  dredged  or  fill  materials  into  the  "navigable  waters"  of  the  United 
States.  By  1977  the  Corps  had  defined  its  own  mandate  broadly  enough  to  allow 
it  to  regulate  wetlands,  including  "swamps,  marshes,  bogs  and  similar  areas" — pri- 
vate property  that  was  not  "navigable"  in  the  traditional  sense  of  the  word. 

In  U.S.  V.  Riverside  Bayview  Homes  (1985)  the  Supreme  Court  upheld  the  Army 
Corps  of  Engineers'  broad  interpretation  of  its  own  authority.  Citing  Chevron,  the 
Court,  led  by  Justice  Byron  White,  held  that  "an  agency's  construction  of  a  statute 
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is  entitled  to  deference  if  it  is  reasonable  and  not  in  conflict  with  the  expressed  in- 
tent of  Congress."  To  bolster  the  claim  that  the  Corps'  definition  of  "navigable  wa- 
ters" was  a  reasonable  interpretation  of  Congress's  intent,  Justice  White  invoked  the 
legislative  history  of  the  1977  amendments  to  the  Clean  Water  Act.  Congressional 
critics  of  the  Corps'  power  grab  had  attempted  to  insert  a  more  restrictive  definition 
of  "waters"  into  the  1977  amendments.  That  definition,  which  would  have  limited 
the  Corps  to  regulating  waters  that  were  actually  navigable,  passed  the  House  but 
stalled  in  the  Senate.  Justice  White  argued  that  "A  refusal  by  Congress  to  overrule 
an  agency's  construction  of  legislation  is  at  least  some  evidence  of  the  reasonable- 
ness of  that  construction."  But  this  is  to  turn  the  Constitution  on  its  head:  the 
Framers  erected  significant  barriers  to  the  passage  of  legislation  in  an  attempt  to 
ensure  that  each  new  rule  binding  on  private  conduct  would  be  duly  considered. 
Under  the  Constitution,  a  law  must  meet  with  the  approval,  or  at  least  the  acquies- 
cence, of  the  representatives  of  three  different  constituencies:  the  House,  the  Senate, 
and  the  President.  But  when  Congress  is  allowed  to  delegate  its  legislative  author- 
ity, the  executive  branch  agency  makes  the  law,  and  all  the  constitutional  hurdles 
that  are  supposed  to  stand  in  the  way  of  frivolous  lawmaking  then  obstruct  those 
seeking  to  repeal  frivolous  executive-branch  lawmaking. 

Emboldened  by  the  Court's  approval,  the  Army  Corps  of  Engineers  issued  an  even 
more  expansive  definition  of  navigable  waters.  By  1987  "navigable  waters"  had  come 
to  mean  land  that  contained  certain  kinds  of  vegetation,  soil  hydrology,  or  was  satu- 
rated with  water  for  at  least  seven  days  a  year. 

In  1989  Ocie  and  Carey  Mills,  a  father  and  son  from  Florida,  ran  afoul  of  the 
Corps'  metastasizing  authority  over  land  use.  The  Millses  were  found  guilty  of  "dis- 
charging pollutants  into  the  navigable  waters  of  the  United  States."  The  "waters" 
in  question  consisted  of  a  wooded  waterfront  lot  that  had  no  standing  water  on  it. 
The  Millses  were  sentenced  to  21  months  in  jail  each,  and  one  year  of  parole. 
Though  sympathetic  to  the  Millses'  plight.  Judge  Vinson  of  the  U.S.  District  Court 
(N.D.  Florida)  found  himself  bound  by  precedent  to  uphold  their  conviction.  He 
wrote:  "A  delegation  doctrine  which  essentially  allows  Congress  to  abdicate  its 
power  to  define  the  elements  of  a  criminal  offense,  in  favor  of  an  un-elected  adminis- 
trative agency  such  as  the  Corps  of  Engineers,  does  violence  to  this  time-honored 
principle  .  .  .  Deferent  and  minimal  judicial  review  of  Congress'  transfer  of  its 
criminal  lawmaking  function  to  other  bodies,  in  other  branches,  calls  into  question 
the  vitality  of  the  tripartite  system  established  by  our  Constitution.  It  also  calls  into 
question  the  nexus  that  must  exist  between  the  law  so  applied  and  simple  logic  and 
common  sense.  Yet  that  seems  to  be  the  state  of  the  law." 

The  Abortion  Gag  Rule 

Supporters  of  abortion  rights  had  reason  to  lament  sweeping  delegation  of  law- 
making authority  in  1988,  when  Secretary  of  Health  and  Human  Services  Louis  Sul- 
livan decided  to  change  the  rules  governing  federally  funded  family  planning  organi- 
zations. Title  X  of  the  I\iblic  Health  Service  Act,  enacted  in  1970,  authorized  the 
Secretary  of  H.H.S.  to  make  grants  to  and  enter  into  contracts  with  public  or  non- 
profit private  clinics  offering  "a  broad  range  of  acceptable  and  efTective  family  plan- 
ning methods  and  services."  Though  the  legislation  prohibited  the  use  of  Title  X 
funds  to  pay  for  abortions,  it  was  silent  as  to  whether  advice  about  abortion  could 
be  given  at  federally  funded  clinics.  But  almost  20  years  afler  the  passage  of  the 
initial  legislation,  H.H.S.  Secretary  Sullivan  issued  regulations  that  summarily  for- 
bade clinics  receiving  Title  X  funding  to  provide  information  about  abortion. 

In  doing  so.  Secretary  Sullivan  implemented  by  fiat  a  policy  that  two  years  earlier 
had  failed  to  garner  a  majority  of  votes  in  Congress.  In  1986  Sen.  Orrin  Hatch  (R- 
UT)  and  then-Rep.  Jack  F.  Kemp  (R-NY)  introduced  legislation  that  would  have 
prohibited  Title  X  clinics  from  discussing  abortion;  that  legislation  was  rejected  by 
Congress.  Sullivan's  1988  regulations  accomplished  what  Hatch  and  Kemp  could 
not. 

Pro-choice  advocates  were  outraged  by  Sullivan's  implementation  of  the  gag  rule. 
They  argued  that  it  had  never  been  Congress's  intention  to  prevent  clinics  from  ad- 
vising their  clients,  often  indigent  women,  about  all  safe,  legal,  and  available  medi- 
cal options. 

Sullivan's  action  was  challenged  in  federal  court  and  eventually  upheld  by  the  Su- 
preme Court  in  Rust  v.  Sullivan  (1991).  In  his  dissenting  opinion.  Justice  Blackmun 
argued  that  the  H.H.S.  rules  violated  constitutional  rights;  he  condemned  the  rules 
as  "content-based  regulation  of  speech"  and  an  assault  on  abortion  rights. 
Rehnquist's  majority  opinion  makes  a  convincing  case  that  the  regulations  did  not 
impinge  on  constitutional  freedoms,  since  "'(Al  legislature's  decision  not  to  subsidize 
the  exercise  of  a  fundamental  right  does  not  infringe  the  right.'"  However,  it  was 
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not  a  legislature  that  made  this  far-reaching  decision,  but  an  executive  branch  ap- 
pointee, insulated  from  democratic  control. 

Nonetheless,  the  Court  once  again  held  that  executive  appointees  have  broad  in- 
terpretive authority.  Citing  Chevron  once  again,  the  Court,  led  by  Chief  Justice 
Rehnquist,  reasoned  that  it  was  not  necessary  to  "dwell  on  the  plain  language  of 
the  [Title  X]  statute  because  we  agree  with  every  court  to  have  addressed  tne  issue 
that  the  language  is  ambiguous  .  .  .  [When]  we  find  [that]  the  legislative  history 
is  ambiguous  and  unenlightening  on  the  matters  with  respect  to  which  the  regula- 
tions deal,  we  customarily  defer  to  the  expertise  of  the  agency."  But,  as  was  the  case 
with  wetlands  regulation,  the  Court's  deference  essentially  placed  lawmaking  power 
in  the  hands  of  the  executive  agency  and  forced  opponents  of  the  rule  to  leap  the 
procedural  hurdles  the  Framers  erected  to  protect  liberty. 

As  the  Framers  intended,  those  hurdles  proved  difficult  to  surmount.  Though  pop- 
ular opinion  was  against  the  gag  rule — a  1991  Harris  poll  found  that  78  percent  of 
Americans  thought  Congress  should  overturn  it — Congress  was  unable  to  pass  veto 

f)roof  legislation  repealing  Sullivan's  regulations.  President  Bush  twice  vetoed  legis- 
ation  revoking  the  gag  rule,  and  the  rule  survived  until  President  Clinton  over- 
turned it  by  executive  order  on  January  22,  1993.  It  thus  took  five  years  and  two 
intervening  presidential  elections  to  revoke  Louis  Sullivan's  decree. 

It  could  be  argued  that  some  of  the  examples  above  more  clearly  represent 
usurpations  of  statutory  authority,  rather  than  over  broad  delegations.  For  example, 
when  Congress  tasked  the  FDA  with  reviewing  and  approving  new  medical  tech- 
nology, it  could  not  possibly  have  intended  that  the  agency  involve  itself  in  airline 
safety.  Nonetheless,  rule  by  bureaucratic  fiat  is  the  inevitable  product  of  a  political 
culture  conditioned  by  wholesale  delegation  of  legislative  authority.  That  political 
culture,  and  its  effects  on  the  behavior  of  executive  branch  regulators,  was  noted 
by  James  Landis,  one  of  the  leading  legal  theorists  of  the  New  Deal  and  one-time 
chairman  of  the  Securities  and  Exchange  Commission.  During  his  tenure  at  the 
SEC,  Landis  observed  that:  "One  of  the  ablest  administrators  .  .  .  never  read  at 
least  more  than  casually,  the  statutes  he  translated  into  reality.  He  assumed  that 
they  gave  him  power  to  deal  with  the  broad  problems  of  an  industry,  and  upon  that 
understanding  ne  sought  his  own  solutions." 

Having  vested  unelected  officials  with  the  power  to  make  the  law,  legislators 
should  not  be  surprised  if  their  delegates  interpret  that  power  broadly.  Indeed, 
given  the  current  legal  environment  of  promiscuous  delegation  on  the  part  of  the 
legislative  branch,  coupled  with  blithe  deference  on  the  part  of  the  judiciary,  it  is 
little  wonder  that  regulators  conceive  of  themselves  as  having  virtually  unchecked 
power  to  do  good. 

THK  DUBIOUS  BENEFITS  OF  DELEGATION 

Clearly,  wholesale  delegation  of  lawmaking  power  comes  with  significant  costs. 
Does  it  bring  corresponding  benefits?  Defenders  of  the  current  regulatory  regime 
argue  that  modern  government  cannot  operate  without  delegation  oi  legislative  au- 
thority. Indeed,  the  Supreme  Court  said  as  much  in  a  1989  case  involving  a  statute 
authorizing  a  commission  to  make  rules  governing  criminal  sentencing:  "Our  juris- 
prudence has  been  driven  by  a  practical  understanding  that  in  our  increasingly  com- 
plex society,  replete  with  ever  cnanging  and  more  technical  problems,  Congress  sim- 
ply cannot  do  its  job  absent  an  ability  to  delegate  power  under  broad  general  direc- 
tives." This  argument  reveals  misplaced  priorities — it  puts  the  allegea  needs  of  the 
modem  administrative  state  ahead  of  the  question  of  constitutional  legitimacy. 
Congress's  "job"  after  all,  is  to  safeguard  the  framework  of  ordered  liberty  envi- 
sioned by  the  Constitution.  Even  so,  the  claims  that  are  often  made  for  the  efficacy 
of  delegation  are  vastly  overblown. 

Rule  by  Experts? 

According  to  defenders  of  delegation,  agency  officials  are  experts  who  make  tech- 
nical decisions,  and  legislators  are  generalists  who  make  broad  policy  decisions.  But, 
as  discussed  above.  Congress  usually  cannot  delegate  the  technical  issues  in  law- 
making without  also  delegating  the  broad  issues  of  policy.  Thus,  lawmaking  inevi- 
tably refiects  moral  judgments  about  how  to  balance  and  attain  competing  goals.  Ac- 
cording to  political  scientist  Robert  Dahl: 

No  intellectually  defensible  claim  can  be  made  that  policy  elites  .  .  . 
possess  superior  moral  knowledge  or  more  specifically  superior  knowledge 
of  what  constitutes  the  public  good.  Indeed,  we  have  some  reason  for  think- 
ing that  specialization,  which  is  the  very  ground  for  the  infiuence  of  policy 
elites,  may  itself  impair  their  capacity  for  moral  judgment.  Likewise,  pre- 
cisely because  the  knowledge  of  tne  policy  elites  is  specialized,  their  expert 
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knowledge  ordinarily  provides  too  narrow  a  base  for  the  instrumental  judg- 
ments that  an  intelligent  policy  would  require. 

Perhaps  for  this  reason,  as  well  as  because  of  the  politics  of  the  appointment  proc- 
ess, most  agency  heads  are  not  scientists,  engineers,  economists,  or  other  kinds  of 
technical  experts.  From  the  EPA's  inception  in  1970,  seven  of  its  eight  administra- 
tors and  seven  of  its  nine  assistant  administrators  for  air  pollution  have  been  law- 
yers. Moreover,  as  one  observer  has  noted,  "the  New  Deal  concept  of  the  'expert 
agency*  breaks  down  in  the  modern  context  of  health  and  environmental  regulation. 
An  agency  addressing  complex  scientific,  economic,  and  technological  issues  must 
draw  upx)n  so  many  different  kinds  of  expertise  that  no  individual  employee  can 
know  very  much  about  all  of  the  issues  involved  in  a  typical  rulemaking." 

Meanwhile,  generalist  legislators  oflen  vote  on  laws — such  as  those  setting  the 
emission  limits  for  new  cars — the  merits  of  which  depend  upon  the  resolution  of 
hotly  contested  technical  disputes.  Although  both  agency  heads  and  legislators  oflen 
lack  the  expertise  to  evaluate  technical  arguments  by  themselves,  they  can  get  help 
from  agency  staff,  government  institutes  (for  example,  the  Centers  for  Disease  Con- 
trol), and  private  sources  (for  example,  medical  associations,  private  think  tanks, 
and  university  scientists).  In  addition,  legislators  request  advice  from  their  own 
staffs,  committee  staffs,  and  various  congressional  ofTices.  By  paying  attention  to  the 
source,  amount,  and  tenor  of  competing  advice,  both  agency  heaas  and  legislators 
can  make  judgments  involving  technical  issues  without  fully  understanding  them. 

Another  problem  with  the  theory  of  agency  expertise  is  the  assumption  that  agen- 
cies are  sufficiently  insulated  from  politics  to  make  their  decisions  scientifically, 
rather  than  politically.  But,  agencies  are,  of  course,  not  really  insulated  from  politics 
at  all,  but  rather  are  subject  to  all  kinds  of  subtle  and  not  so  subtle  pressures  from 
members  of  Congress  and  the  White  House  staff.  Agencies  are  vulnerable  to  such 
pressure  because  they  and  their  staffs  have  interests  of  their  own,  such  as  getting 
wider  powers,  a  larger  budget,  and  access  to  higher  appointed  positions.  Perhaps 
agency  lawmaking  is  somewhat  more  removed  from  legislative  politics  than  is  con- 

fressional  lawmaking,  but,  in  acting  behind  closed  doors  to  pressure  agencies,  mem- 
ers  of  Congress  are  largely  free  from  electoral  accountability. 

Is  Congress  Too  Busy? 

CEOs  of  large  private  organizations  usually  delegate  details  to  underlings  in  order 
to  leave  enough  time  to  decide  the  broad  issues  of  policy.  New  Dealers  argued  for 
delegation  on  similar  grounds;  "time  spent  on  details  [by  Congress]  must  be  at  the 
sacrifice  of  time  spent  on  matters  of  the  broad  public  policy."  Yet  Congress  does  not 
act  like  an  institution  too  short  of  time  to  get  involved  in  details,  especially  as  it 
has  turned  from  broad  to  narrow  delegation.  For  example,  the  Clean  Air  Act  and 
many  other  statutes  give  agencies  copious  instructions  on  the  handling  of  many 
complex  questions.  The  2,823-page-long  Internal  Revenue  Code  legislates  in  great 
detail,  often  creating  rules  so  specialized  that  they  apply  to  only  one  taxpayer.  Con- 

fress  legislates  about  details  on  an  even  more  massive  scale  in  the  annual  federal 
udget,  which  in  1991  ran  to  1,527  printed  pages  on  five  and  a  half  pounds  of  paper. 
That  budget,  like  others,  not  only  decides  broad  policy — such  as  the  allocation  of 
funds  among  major  program  categories — but  also  dictates  tiny  particulars  of  pro- 
gram administration.  For  example.  Congress  decided  that  $2.5  million  of  the  $55.3 
billion  gross  Department  of  Agriculture  budget  should  go  for  the  planning,  design, 
and  construction  of  a  Poultry  Disease  Laboratory,  and  that  it  should  be  located  in 
Athens,  Georgia. 

But  in  delegating  to  agencies.  Congress  oflen  leaves  open  broad  policy  issues.  Del- 
egating major  policy  choices  to  a  coordinate  branch  of  government  is  altogether  dif- 
ferent than  delegating  details  to  underlings.  Congress  cannot  do  all  of  the  agencies' 
work,  but  it  can  malce  the  laws — that  is,  the  rules  binding  on  private  conduct, 
which,  afler  all,  is  the  job  the  Constitution  assigns  to  Congress.  Under  the  Constitu- 
tion, Congress  can  appropriately  leave  to  the  executive  and  judicial  branches  other 
tasks,  such  as  deciding  now  to  enforce  those  rules  (for  example,  interpreting  the 
laws  and  exercising  prosecutorial  discretion),  organizing  and  running  agency  oper- 
ations (for  example,  assigning  tasks  to  the  stalt,  hiring  employees,  buying  equip- 
ment), managing  public  enterprises  (for  example,  the  post  office  or  other  govern- 
ment operations  or  property),  and  making  recommendations  to  Congress  (for  exam- 
ple, proposing  changes  in  laws). 

Legislated  laws  can  be  quite  general.  F'or  example,  one  section  of  the  1990  Clean 
Air  Act  Amendments  mandates  that  the  ElPA  base  emissions  limitations  for  many 
categories  of  sources  on  the  levels  achieved  by  the  cleanest  12  percent  of  the  plants 
in  each  category.  Through  this  general  formula,  Congress  established  a  rule  of  con- 
duct applicable  to  many  pollutants  from  many  kinds  of  sources  by  stating  the  cri- 
terion separating  permissible  and  impermissible  conduct. 
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Enacting  laws  forces  lemslators  to  take  political  responsibility  for  imposing  regu- 
latory costs  and  benefits,  in  contrast,  delegation  allows  Congress  to  stay  silent  about 
what  the  agency  will  prohibit,  thus  severing  the  link  between  the  legislator's  vote 
and  the  law,  upon  which  democratic  accountability  depends. 

Congress  could  achieve  the  public  purposes  that  it  now  pursues  through  delega- 
tion in  far  less  time  than  agencies  take  to  make  laws  and  in  less  time  than  delega- 
tion takes  Congress  in  the  long  run.  Acting  by  itself.  Congress  would  not  have  to 
go  through  the  same  laborious  processes  that  it  requires  oi  agencies.  Congress  cur- 
rently accompanies  delegation  with  detailed  instructions  on  substance  and  proce- 
dure that  constrain  agency  discretion.  Writing  such  instructions  would  be  unneces- 
sary if  Congress  made  the  rules. 

Congress  could,  however,  ask  for  an  agency's  help  in  drafting  law.  For  instance, 
it  could  require  the  agency  to  propose  statutory  language,  prepare  supporting  analy- 
ses, and  hold  hearings  on  proposals.  The  agency's  analysis  undoubtedly  would  make 
use  of  the  kind  of  information  that  now  is  considered  in  administrative  rulemaking. 
The  New  Deal's  leading  theoretician  of  the  administrative  process,  James  Landis, 
advocated  exactly  this  approach.  He  wanted  agencies  to  propose  laws,  but  not  pro- 
mulgate them.  Landis  wrote  that  agencies  would  have  a  better  chance  of  breaking 
the  stalemates  that  oRcn  prevent  them  from  protecting  the  public  if  they  could  act 
as  "the  technical  agent|s]  in  the  initiation  of  rules  of  conduct,  yet  at  the  same  time 
.  .  .  have  [the  elected  lawmakers]  share  in  the  responsibility  for  their  adoption." 
As  Landis  recognized,  since  controversy  often  paralyses  the  administrative  process, 
"it  is  an  act  of  political  wisdom  to  put  back  upon  the  shoulders  of  the  Congress" 
responsibility  for  controversial  choices. 

Delegation  saves  Congress  from  political  accountability,  but  it  does  not  save  time. 
Delegation  is  time-consuming  because  instructing  agencies  on  how  to  make  the  law 
is  a  complex  task,  as  the  length  of  the  various  Clean  Air  Acts  suggests.  Moreover, 
the  issues  that  one  Congress  ducks  by  delegating  oflen  recmergc  to  consume  the 
time  of  succeeding  Congresses.  Although  the  1970  Clean  Air  Act  sailed  through  with 
hardly  a  dissenting  vote,  half  of  the  sessions  of  Congress  from  1970  to  1990  under- 
took major  efforts  to  rewrite  the  act,  in  addition  to  the  large  amount  of  time  spent 
overseeing  implementation  of  the  act  and  doing  casework  on  EPA  lawmaking. 

Is  Legislation  Quick  Enough? 

Some  political  leaders  fear  that  the  separation  of  powers  mandated  by  the  Con- 
stitution is  unworkable  because  it  leads  to  gridlock  when  the  president  and  majori- 
ties in  the  House  and  the  Senate  do  not  all  come  from  the  same  party.  Those  who 
use  the  negative  term  "gridlock,"  however,  ignore  the  fact  that  the  political  inertia 
it  describes  is  an  integral  part  of  the  American  Constitutional  design.  The  Kramers 
believed  that  laws  should  not  be  made  unless  they  have  the  broad  support  that  usu- 
ally is  necessary  to  get  them  through  the  Article  I  process.  As  Madi.son  put  it  in 
Federalist  62,  tne  Constitution  is  designed  to  curb  tne  "facility  and  excess  of  law- 
making." 

Some  see  delegation  as  a  cure  for  divided  government.  Broad  discretion  allows 
agencies  to  make  law  without  the  permission  of  the  House,  Senate,  or  the  president. 
However,  because  the  president,  the  legislators,  and  their  staffs  influence  the  agen- 
cy, the  stalemate  oflen  continues  after  the  delegation,  but  in  a  new  context.  Yet, 
because  delegation  has  ostensibly  given  the  agency  the  iob  of  making  the  law,  the 
elected  lawmakers  can  shift  to  the  agency  much  of  the  blame  for  failing  to  resolve 
the  dispute.  Delegation  thus  short-circuits  the  nation's  only  authoritative  method  of 
resolving  disputes  about  what  the  law  should  be,  and  so  puts  protection  of  the  pub- 
lic into  an  administrative  limbo.  The  EPA's  delays  in  producing  the  rules  required 
by  the  Clean  Air  Act  are  typical  of  what  happens  under  many  other  statutes. 

The  purported  ability  of  agencies  to  protect  the  public  quickly  is  more  apparent 
than  real  for  other  reasons.  The  Administrative  Procedure  Act  theoretically  allows 
agencies  to  make  law  in  two  months,  and  even  less  in  an  emergency.  It  is  tempting 
to  compare  such  potential  speed  with  the  years  that  can  pass  while  bills  languish 
in  Congress.  Yet  Congress  can  react  quickly  when  it  senses  public  support  for  quick 
action,  while  agencies  ordinarily  need  years  to  make  law. 

TIIK  RKAL  RKASON  CO.NGRESS  DELEGATES 

As  the  discussion  above  indicates,  the  typical  rationales  offered  to  support  delega- 
tion are  flimsy.  Congress  does  not  need  to  delegate  in  order  to  seek  expert  help;  nor 
does  Congress  need  delegation  to  ease  its  workload;  still  less  does  delegation  help 
Congress  avoid  delays  in  addressing  issues  of  broad  public  concern.  Why  then  does 
Congress  delegate? 

One  of  the  main  reasons  Congress  delegates  is  to  manipulate  voter  perceptions. 
Delegation  allows  legislators  to  represent  themselves  to  some  constituents  as  sup- 
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porting  an  action  and  to  others  as  opposing  it.  Legislators,  for  example,  can  write 
difTerent  letters  about  the  same  issue  to  dilterent  grtjups  of  constituents,  with  each 
letter  crafled  to  make  the  legislator  appear  to  sympathize  with  that  group's  position. 
Such  letters  are,  of  course,  far  more  private  than  publicly  recorded  yea  or  nea  votes. 
As  former  EPA  administrator  Ijcc  Thomas  described  delegation  unaer  the  Clean  Air 
Act,  "Everybody  is  accountable  and  nobody  is  accountable  under  the  way  [Congress] 
is  setting  it  up,  but  [the  legislators]  have  got  a  designated  whipping  boy." 

Congress's  penchant  for  covering  up  its  tracks  via  delegation  is  nowhere  more 
starkly  illustrated  than  in  the  congressional  pay-raise  controversy  of  1988-89.  In 
1988  Congress  used  delegation  to  try  to  give  its  members  a  50-percent  pay  raise 
without  losing  votes  in  the  following  election.  It  passed  a  statute  that  delegated  to 
the  Commission  on  Executive,  Ix»gislative,  and  Judicial  Salaries  the  power  to  set 
pay  for  themselves  and  other  top  oiTicials  whose  pay  they  linked  to  their  own.  Under 
the  statute,  if  the  commission  were  to  grant  a  pay  increase,  another  statute  passed 
before — but  not  afler— the  increase  went  into  effect  could  cancel  it.  When  the  com- 
mission recommended  the  50-percent  increase,  some  legislators  introduced  bills  to 
cancel  it.  But  this  was  part  oi  a  plan  in  which  the  congressional  leadership  would 
prevent  a  vote  on  the  bills  until  it  was  too  late  to  stop  the  increase.  I^egislators 
could  then  tell  their  constituents  that  they  would  have  voted  against  the  increase 
if  given  the  chance — thus  getting  both  the  pay  raise  and  the  credit  for  opposing  it. 

However,  the  size  of  the  increase,  in  an  atmosphere  of  antipathy  to  Congress,  pro- 
voked such  a  storm  of  protest  and  publicity  that  the  public  came  to  see  through  the 
charade.  Embarrassed,  the  House  leadership  conducted  a  secret  ballot  among  mem- 
bers to  determine  whether  to  hold  a  roll-call  vote  on  the  pay  increase.  Fifty-seven 
percent  of  the  members  who  responded  opposed  a  roll  call  vote,  although  95  percent 
of  the  House  members  surveyea  by  Public  Citizen  claimed  they  had  supported  it. 
Afler  public  opposition  to  the  pay  raise  approached  90  percent.  Congress  passed  a 
bill  to  cancel  it. 

The  pay  raise  controversy  illustrates  Congress's  willingness  to  use  delegation  to 
manipulate  voters'  perception  of  its  activities.  In  that  particular  case,  manipulation 
failed — indeed  backfired — because  the  public,  aided  by  perceptive  journalists,  saw 
through  the  ruse.  But  manipulation  through  delegation  is  usually  successful,  be- 
cause routine  government  action  is  neither  so  readily  understood  nor  so  pregnant 
with  symbolic  value  as  the  pay  raise  was,  and  so  eludes  the  sustained  attention  of 
the  press  and  the  public. 

Not  only  does  delegation  let  legislators  avoid  publicly  recorded  votes  on  hard 
choices,  it  also  allows  them  to  actively  please  conflicting  interests  by  doing  casework 
on  their  behalf.  Casework,  unlike  roll-call  voting,  is  not  a  matter  of  public  record. 
Delegation  thus  allows  mcmbere  of  Congress  to  function  as  ministers  rather  than 
legislators;  they  express  popular  aspirations  and  tend  to  their  flocks  rather  than 
make  hard  choices. 

Congresses  huge  reelection  rates  are  in  part  testimony  to  the  fact  that  the  delega- 
tion ruse  generally  works.  During  the  1980s  only  88  of  2,175  congressional  seats 
were  turned  over  because  of  an  incumbent's  defeat.  With  delegation  members  can 
usually  escape  being  ejected  from  office  except  upon  grounds  that  would  oust  a  min- 
ister from  the  pulpit — scandal.  In  those  exceptional  cases  in  which  incumbent  legis- 
lators do  lose  elections,  their  defeat  is  far  more  likely  to  be  caused  by  some  escapade 
or  by  voting  for  a  real  law,  such  as  a  tax  increase,  than  by  how  they  shaped  the 
law  through  delegation. 

gh:tti.\g  thkrp:  from  ukre 

Despite  the  palpable  political  benefits  of  delegation — which  allows  congressmen  si- 
multaneously to  support  the  benefits  and  oppose  the  costs  of  regulation — by  the 
mid-1970s  Congress  oegan  growing  increasingly  uneasy  about  the  amount  of  power 
it  had  ceded  to  the  executive  branch.  Popular  complaints  against  arbitrary,  capri- 
cious, and  indecipherable  regulatory  laws  began  to  have  political  effect,  and  Con- 
gress began  to  make  noises  about  "reigning  in  the  regulators."  That  noise  has  grown 
louder  by  the  Congress,  until  today  it  is  one  of  the  clearest  themes  of  the  celebrated 
congressional  "Contract  With  America." 

The  Ijegislative  Veto 

Rather  than  refrain  from  delegating  legislative  authority.  Congress  originally  at- 
tempted to  retain  some  control  over  executive  branch  agencies  through  the  use  of 
legislative  veto  provisions.  The  legislative  veto  usually  takes  the  form  of  a  clause 
in  a  statute  that  stated  that  executive  branch  action  pursuant  to  the  power  dele- 
gated in  the  statute  would  take  effect  only  if  Congress  did  not  veto  it  by  resolution 
within  a  given  period  of  time.  Use  of  such  clauses  increased  significantly  with  in- 
creased regulation  during  the  1970s. 
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This  legislative  tool  was  declared  unconstitutional  by  the  Supreme  Court  in  the 
1983  case  INS  v.  Chadha.  Congress  had  authorized  the  Attorney  General  to  use  his 
discretion  in  suspending  deportation  proceedings  for  selected  "hardship  cases" 
among  illegal  aliens.  That  discretion,  however,  was  subject  to  disajpproval  via  resolu- 
tion by  either  house  of  Congress.  Jagdish  Rat  Chadha  was  one  of  340  illegal  aliens 
whose  deportation  was  suspended  by  the  Attorney  General  in  1974.  In  1975  the 
House  of  Representatives  passed  a  resolution  reinstituting  deportation  proceedings 
for  Chadha  and  five  others  on  the  Attorney  General's  list.  A  majority  of  the  Court, 
led  by  Chief  Justice  Burger,  held  that  this  one-House  veto  provision  violated  the 
separation  of  powers  embodied  in  the  Constitution.  According  to  Burger's  majoritv 
opinion,  the  legislative  veto  contained  in  the  Immigration  and  Nationality  Act  al- 
lowed one  House  to  make  law  without  the  participation  of  the  other  House  and  the 
president.  According  to  the  Court,  the  veto  provision  violated  the  Constitution's  Pre- 
sentment Clause,  article  I,  section  7,  clause  3,  which  requires  that  "every  Order, 
Resolution,  or  Vote  to  which  the  Concurrence  of  the  Senate  and  House  of  Represent- 
atives may  be  necessary  .  .  .  shall  be  presented  to  the  President"  for  his  signature 
or  veto. 

The  Court's  reasoning  was  somewhat  perplexing;  as  Martin  Shapiro  of  U.C. 
Berkeley  School  of  Law  has  pointed  out,  if  the  veto  provisions  are  legislative  in  na- 
ture, and  thus  violate  the  Presentment  clause,  what  of  the  regulations  that  are  ve- 
toed? Writes  Shapiro,  "If  the  congressional  veto  was  unconstitutional  because  it 
failed  to  allow  for  a  presidential  veto,  then  the  delegation  of  its  rulemaking  powers 
by  Congress  to  the  agencies  was  even  more  unconstitutional."  Nonetheless,  the 
Court's  decision  invalidated  scores  of  legislative  veto  provisions  contained  in  other 
statutes. 

The  Breyer  Proposal 

In  a  lecture  given  at  the  Georgetown  University  Law  Center  later  that  year. 
Judge  Stephen  Breyer,  now  associate  justice  on  the  Supreme  Court,  presented  a 
plan  for  a  "veto  substitute"  that  would  allow  Congress  to  retain  control  of  the  law 
while  following  the  requirements  of  Chadha.  Breyer's  proposal  would  replace  the 
legislative  vetoes  with  statutory  language  stating  that  "the  agency's  exercise  of  the 
authority  to  which  the  veto  is  attached  is  ineffective  unless  Congress  enacts  a  con- 
firmatory law  within,  say,  sixty  days."  Thus,  under  Breyer's  scheme,  the  executive 
branch  would  largely  be  stripped  of  lawmaking  power;  agencies  would  recommend 
particular  courses  of  action,  but  they  would  not  have  the  effect  of  law  until  they 
passed  through  the  normal  constitutional  channels. 

But  how  could  Congress  possibly  handle  the  volume  of  rulemaking  that  modern 
administrative  government  is  said  to  require?  In  his  Georgetown  lecture,  Breyer 
suggested  changing  the  House  and  Senate  rules  to  allow  a  special  "fast  track"  for 
proposed  regulations  subject  to  the  confirmatory  law  requirement.  Thus,  under  the 
new  Senate  rules  Breyer  envisioned,  when  an  executive  branch  agency  proposed 
rules  subject  to  such  a  requirement,  a  bill  containing  the  text  of  that  regulation 
would  be  introduced  automatically  under  the  name  of  the  Majority  Leader.  That  bill 
would  not  be  referred  to  committee,  nor  would  it  be  amendable,  debatable,  nor  sub- 
ject to  filibuster;  instead,  the  Senate  would  vote  yea  or  nea  on  the  bill  within  60 
days  of  its  introduction.  The  House  would  adopt  similar  rule  changes. 

Breyer's  proposal  would  allow  Congress  to  follow  the  formal  requirements  of 
Chadha  while  preserving  the  substance  of  the  legislative  veto.  Under  Breyer's  plan, 
if  one  House  disapproves  of  a  regulation  subject  to  congressional  oversight,  it  can 
essentially  "veto"  it.  But  the  confirmatory  law  requirement  Breyer  proposed  would 
change  the  political  dynamic  considerably:  "The  veto  substitute  imposes  on  Congress 
a  degree  of  visible  responsibility  for  the  actions  it  confirms,  a  burden  that  the  veto 
system  allowed  it  to  avoid." 

The  Nickles  Amendment 

Nineteen  ninety  four's  Republican  takeover  of  Congress  gave  new  impetus  to  regu- 
latory reform,  and  generated  renewed  interest  in  Breyer's  proposal.  Sen.  Don  Nick- 
les (R-Okla.)  offered  an  amendment  to  the  1996  debt  ceiling  legislation  that  em- 
bodied a  weak  form  of  the  Breyer  proposal.  Passed  into  law  as  P.L.  104121,  it  delays 
implementation  of  major  regulatory  rules,  giving  Congress  60  days  to  pass  a  joint 
resolution  invalidating  a  proposed  rule.  Tnat  resolution  would  then  have  to  be 
signed  by  the  president.  But  as  Rep.  Nick  Smith  (R-Mich.)  has  pointed  out,  the 
president  is  unlikely  to  sign  a  bill  overriding  a  rule  promulgated  by  his  own  admin- 
istration. Thus,  in  many  cases,  the  Nickles  Amendment  would  require  a  two-thirds, 
super  majority  vote  by  Congress  to  overturn  a  regulation.  As  such,  it  is  little  better 
than  the  status  quo,  since  it  requires  the  opponents  of  bad  law  to  leap  all  the  con- 
stitutional hurdles  originally  set  in  place  to  check  overzealous  lawmaking. 
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The  Significant  Regulation  Oversight  Act 

Representative  Smith  has  introduced  a  better  bill,  one  that  comes  closer  to  the 
confirmatory  law  requirement  envisioned  by  Breyer.  H.R.  2990,  the  "Significant 
Regulation  Oversight  Act  of  1996,"  introduced  on  February  28,  1996,  would  require 
significant  new  rules  to  be  affirmatively  approved  by  both  houses  of  Congress  before 
going  into  effect.  Which  rules  would  be  considered  "significant"  would  be  defined  in 
the  initial  statutes  providing  for  regulation.  Thus,  Congress  would  decide  initially 
which  types  of  rules  could  be  passed  by  departments  and  agencies  through  the  proc- 
ess outlined  in  the  Administrative  Procedures  Act,  and  which  would  have  to  be  leg- 
islatively enacted  by  Congress.  For  "significant"  regulations,  the  agency  would  have 
to  send  its  draft  proposal  to  Congress. 

Following  Breyer's  recommendations,  the  Smith  bill  provides  for  rules  changes  in 
the  House  and  Senate  allowing  for  "fast  track"  consideration  of  regulations.  The 
agency's  submission  of  a  proposed  regulation  automatically  creates  a  resolution  to 
be  introduced  by  the  Maiority  Leader  of  each  house.  But,  in  contrast  to  Breyer's 
scheme,  that  resolution  then  goes  to  the  relevant  committee.  Within  45  days,  the 
committee  must  decide  whether  to  report  the  resolution  or  vote  affirmatively  not  to 
report  it.  If  it  does  neither  within  the  allotted  time,  the  resolution  goes  to  the  floor 
automatically  for  an  up  or  down  vote,  no  amendments  permitted. 

The  Smith  bill  also  includes  a  provision  for  revising  or  revoking  regulations 
passed  prior  to  the  bill's  enactment.  (Section  5)  A  petition  to  change  or  repeal  such 
a  regulation  would  be  accepted  when  signed  by  30  senators  or  120  members  of  the 
House  of  Representatives.  Such  a  petition  would  require  the  Majority  Leader  to  in- 
troduce a  joint  resolution  revising  or  repealing  the  regulation  in  question.  This  pro- 
vision would  make  it  easier  for  regulatory  reformers  to  force  Hoor  votes  on  con- 
troversial regulations.  A  minority  of  reformers  in  either  house  could  force  their  col- 
leagues to  take  publicly  recorded  stands  on  issues  they  might  prefer  to  duck.  Milton 
Friedman  referred  to  the  weight  of  existing  regulatory  legislation — hotly  debated, 
but  once  passed,  untouchable — as  "the  tyranny  of  the  status  quo."  Smith's  bill  pro- 
vides a  legislative  weapon  that  can  be  used  to  fight  that  tyranny.  As  Smith  notes, 
"By  placing  regulatory  power  once  more  into  the  hands  of  officials  that  ordinary  citi- 
zens could  speak  with,  influence,  and  vote  for,  those  citizens  would  retain  more  con- 
trol over  their  lives." 

The  Congressional  Accountability  Act 

Freshman  Rep.  J.D.  Hayworth  (R-Ariz.),  chairman  of  the  House  Constitutional 
Caucus,  has  introduced  legislation  that  is  more  sweeping  than  either  Rep.  Smith's 
bill  or  the  Breyer  proposal.  Unlike  Smith's  bill,  H.R.  2727,  the  Congressional  Re- 
sponsibility Act  of  1995,  is  not  limited  to  "significant"  regulations.  Both  the  Smith 
bill  and  the  Breyer  proposal  require  Congress  to  affirmatively  identify  areas  of  au- 
thority that  it  wishes  to  subject  to  a  confirmatory  law  requirement;  in  contrast,  the 
Hayworth  bill  leaves  almost  nothing  to  the  agencies'  discretion:  'This  Act  ends  the 
practice  whereby  Congress  delegates  its  responsibility  for  making  regulations  to 
unelected,  unaccountable  officials  of  the  executive  branch  and  requires  that  regula- 
tions proposed  by  agencies  of  the  executive  branch  be  affirmatively  enacted  by  Con- 
gress Defore  they  become  effective."  The  only  regulations  thai  the  Congressional  Ac- 
countability Act  would  exempt  from  congressional  review  arc  regulations  pertaining 
to  agency  organization,  personnel,  and  the  like. 

Like  the  Smith  bill,  the  Hayworth  bill  operates  along  the  lines  originally  sug- 
gested by  Breyer.  Agencies  must  submit  their  proposed  regulations  to  Congress, 
whereupon  the  Majority  I^eader  of  each  house  is  to  introduce  a  bill  enacting  the  reg- 
ulation. Instead  of  the  bill  being  referred  to  a  committee.  Under  Hayworth's  frame- 
work, any  member  of  the  respective  house  can  move  to  proceed  to  consideration  of 
the  proposed  regulation.  The  bill  is  unamendable,  and  deoate  is  limited  to  one  hour. 
All  such  bills  must  be  voted  on  within  60  calendar  days  of  their  introduction.  How- 
ever, if  a  maiority  of  either  house  votes  to  suspend  the  "fast  track"  rules  outlined 
above,  the  bill  will  be  considered  in  the  same  manner  as  other  bills. 

Rep.  Hayworth's  bill,  if  enacted,  would  represent  an  important  first  step  towards 
ending  the  constitutional  crisis  caused  by  unrestrained  delegation.  One  problem 
with  tne  approach  originally  outlined  by  Breyer,  and  adopted  by  Rep.  Smith,  is  that 
it  allows  Congress  too  much  discretion  over  when  to  delegate.  The  Smith  bill  re- 
quires Congress  to  decide  with  each  new  statute,  which  decisions  it  would  like  to 
be  held  accountable  for.  Thus,  the  Smith  approach  requires  Congress  to  strive  con- 
tinually not  to  delegate,  despite  the  very  real  political  benefits  of  doing  so.  The 
Hayworth  bill  cuts  the  Gordian  knot,  defining  regulation  broadly  at  the  outset,  and 
holding  Congress  accountable  for  anything  that  can  properly  be  construed  as  law- 
making. 
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The  main  defect  of  the  Hayworth  bill,  however,  is  that  it  would  not  effect  delega- 
tions of  legislative  authority  that  occurred  before  its  enactment.  The  tyranny  of  the 
status  quo  would  continue  unabated  even  if  the  Congressional  Responsibility  Act 
were  to  pass.  Some  rules  changes  along  the  lines  that  Rep.  Smith's  bill  profX)ses — 
allowing  petitions  to  expedite  regulatory  repeal — are  therefore  essential. 

REGUI^TION  WrTHOUT  DELEGATION 

Would  the  end  of  delegation  spell  the  end  of  the  regulatory  state?  Many  of  delega- 
tion's defenders  seem  to  think  so.  Theoretically,  however,  the  entire  code  of  federal 
regulations  as  it  exists  today  could  have  been  enacted  under  the  rules  changes  pro- 
posed by  Rep.  Hayworth. 

But  of  course  it  would  not  have  been.  The  point  here  is  not  to  show  that  under 
a  revived  nondelegation  doctrine  the  current  regulatory  regime  can  survive  un- 
changed. It  is  more  likely  that  a  return  to  nondelegation  will  mean  a  return  to  pre- 
scriptive laws,  a  new  respect  for  federalism,  and  a  renewed  appreciation  of  the 
Framers'  view  that  the  chief  danger  to  republican  government  lies  in  legislative 
overzealousness,  not  legislative  inaction.  If  Congress  is  to  reclaim  the  law,  it  will 
be  necessary  for  Congress  to  do  less,  do  it  properly,  and  be  held  accountable  for  the 
results. 

Defenders  of  the  administrative  state  view  regulators'  freedom  from  accountability 
as  a  virtue  of  the  system.  As  P^DA  commissioner  David  Kessler  puts  it,  "There's  a 
reason  FDA  commissioners  aren't  elected."  Perhaps  so,  but  it  is  not  a  reason  that 
defenders  of  republican  government  are  bound  to  respect.  Indeed,  the  reason  that 
Kessler  hints  at — regulators'  sweeping  authority  to  act  on  what  they  perceive  to  be 
the  public  good,  free  from  the  mcadling  of  the  people's  representatives — is  inimical 
to  our  free  institutions  as  originally  conceived  oy  the  Framers.  In  the  original  de- 
sign, only  judicial  appointees  were  wholly  insulated  from  public  pressure.  But,  prop- 
erly understood,  the  judiciary's  constitutional  role  makes  it  "the  least  dangerous 
branch."  Its  power  is  essentially  negative — it  strikes  down  laws  that  violate  the 
Constitution.  The  type  of  power  Commissioner  Kessler  champions,  and  exercises,  is 
of  a  different  nature  entirely.  It  is  power  over  people,  the  power  to  make  laws  bind- 
ing on  private  conduct.  That  power  should  not — must  not — be  exercised  without  re- 
SfX)nsibility. 

CONCLCSIOX 

Forty  years  ago  75  percent  of  Americans  professed  faith  in  the  federal  government 
to  do  the  right  thing  most  of  the  time.  Now  three  quarters  tell  pollsters  that  they 
lack  such  faith.  So  strong  is  the  public's  distrust  of  government  that  a  third  of  re- 
spondents in  a  recent  Gallup  poll  agreed  that  the  federal  government  represents  "an 
immediate  threat  to  the  rights  and  freedoms  of  ordinary  citizens."  There  has  been 
much  hand  wringing  of  late  over  this  sea  change  in  public  opinion.  Following  P].J. 
Dionne,  pundits  ana  pols  repeatedly  ask  why  Americans  hate  politics.  They  lament 
the  current  political  culture  in  which  Americans  lack  faith  in  their  government;  feel 
that  they  have  no  influence  in  the  political  process;  and  curse  the  politicians  who 
ofTer  them  nothing  but  stale  platitudes  and  non-issues  in  every  campaign. 

Few  analysts,  however,  have  examined  delegation's  contribution  to  this  state  of 
affairs.  What  plagues  American  political  culture  right  now  isn't  really  politics,  if  by 
politics  we  mean  open,  daylight  debate  over  the  affairs  of  state.  What  plagues  us 
is  runaway  administrative  government.  The  most  important,  far-reaching  decisions 
in  American  government  are  no  longer  made  by  elected  officials:  they're  made  by 
executive  branch  appointees.  Americans  are  right  to  believe  that  they  have  no  con- 
trol over  the  engines  of  government.  And  they  re  right  to  curse  politicians  who  run 
on  issues  on  which  they  can  have  very  little  impact:  abortion,  family  values,  support 
for  "diversity,"  and  the  like.  Over  the  past  60  years  our  elected  representatives  have 
abdicated  their  constitutional  responsibility  to  make  the  law.  A  Fourth  branch  of 
government  has  effectively  been  created  out  of  whole  cloth.  Our  political  culture  will 
remain  poisoned  until  we  neutralize  this  branch  and  force  Congress  to  accept  direct 
accountability  for  its  actions. 

Mr.  Gekas.  We  thank  the  witness,  and  we  turn  to  our  last  wit- 
ness, Professor  Hamilton. 

STATEMENT  OF  MARCI  A.  HAMILTON,  PROFESSOR  OF  LAW, 
BENJAMIN  N.  CARDOZO  SCHOOL  OF  LAW 

Ms.  Hamilton.  Thank  you,  Mr.  Chairman,  for  asking  me  to  tes- 
tify today. 
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Mr.  Gekas.  Excuse  me  just  for  a  moment. 

Ms.  Hamilton.  Yes. 

Mr.  Gp:kas.  We  won't  hold  this  against  your  time.  We  want  to 
note  the  presence  of  the  gentleman  from  Georgia,  a  member  of  the 
subcommittee,  Mr.  Barr. 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  You  may  proceed. 

Ms.  Hamilton.  I'd  like  to  begin  by  commending  the  subcommit- 
tee for  taking  up  this  very  timely  and  crucial  issue.  I'm  going  to 
make  just  three  points  in  my  oral  testimony  and  refer  you  to  my 
written  testimony  for  further  elaboration. 

First,  we  are  here  today  because  there  is  increasing  agreement 
that  the  administrative  and  bureaucratic  state  has  gotten  out  of 
control.  Some  have  tried  to  say  that  our  200-year-old  Constitution 
has  nothing  to  say  to  this.  I  am  here  today  to  tell  you  that  the  Con- 
stitution speaks  directly  to  the  problem  and  that  current  practice 
is  unconstitutional. 

The  Constitution  was  designed  for  the  purpose  of  avoiding  a  bu- 
reaucratic and  unaccountable  state.  Just  as  we  look  back  200  years 
to  the  Framers  to  try  to  understand  what  they  were  thinking  and 
doing,  many  of  the  Framers  also  looked  back  200  years.  They 
looked  back  to  the  Reformation  era  and  to  the  unaccountable, 
bloated,  and  bureaucratic  pre-Reformation  Roman  Catholic  Church. 
These  include  James  Madison,  James  Wilson,  John  Witherspoon, 
and  many  others.  They  took  this  problem  very  seriously,  and  they 
drafted  the  Constitution  for  the  purpose  of  preventing  the  creation 
of  the  state  that  we  have  ended  up  with. 

That's  not  the  end  of  the  story,  though.  The  Constitution  still  ex- 
ists and  Congress  still  has  the  capacity  to  change  the  tack  that  has 
been  incorrectly  taken  in  this  century. 

The  Framers  chose  independent  decisionmaking  authority  for 
Congress  Members.  They  flatly  rejected  direct  democracy  or  town- 
meeting-style  democracy,  and  they  rejected  a  monarchy.  They  chose 
instead  this  representative  system  that  requires  Representatives  to 
exercise  independent  judgment  and  to  decide  the  hard  policy  issues 
of  the  day.  The  people  have  no  right  to  instruct  their  Representa- 
tives. Legislation  is  legitimate,  whether  the  people  agree  with  the 
legislation  or  not.  What  this  means  is  that  legislators,  by  the  Con- 
stitution, have  been  given  strong  responsibility  and  heavy  respon- 
sibility to  make  the  hard  policy  choices  that  should  govern  this 
country. 

Thus,  under  the  Constitution  we  have  real  power  in  the  legisla- 
tive branch;  we  have  lawmaking  responsibility,  and  an  obligation 
to  communicate  with  the  people  about  those  decisions.  Delegation 
in  its  current  state  dis-serves  all  of  those  constitutional  features 
and  undermines  the  constitutional  goal,  which  was  to  avoid  a  bu- 
reaucratic state. 

Now  the  Supreme  Court  has  recognized  this  principle,  and  they 
have  said  that  the  Constitution  requires  Congress  to  exercise  inde- 
pendent decisionmaking  responsibility.  It's  called  the  nondelegation 
doctrine.  It  has  not,  however,  been  enforced  by  the  Court  with 
vigor,  and  Congress  has  not  taken  up  this  standard  itself  in  this 
century.  Yet,  Congress  bears  equal  responsibility  to  ensure  that  it 
conducts  its  business  in  a  constitutional  manner. 
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The  now  widespread  practice  of  delegation  of  the  hard  policy 
choices  betrays  the  Framers'  constitutional  design  and  deserves  at 
this  time  to  be  fixed.  For  this  reason,  I  urge  the  committee  to  give 
serious,  careful,  and  thoughtful  consideration  to  the  proposals  dis- 
cussed today,  for  the  purpose  of  restoring  legislative  practice  to  the 
Framers'  original  vision. 

I'd  like  to  echo  every  statement  at  this  table  in  that  I  think  the 
proposals  deserve  careful  scrutiny.  They  are  not  ready  quite  yet  to 
be  enacted  into  law,  but  I  think  that  this  is  a  very  strong  beginning 
to  achieve  what  was  started  at  the  time  of  the  framing. 

Thank  you. 

[The  prepared  statement  of  Ms.  Hamilton  follows:] 

Prepared  Statement  of  Marci  A.  Hamilton,  Professor  of  Law,  Benjamin  N. 
Cardozo  School  of  Law 

Thank  you,  Mr.  Chairman,  for  asking  me  to  testify  today  on  the  constitutional  as- 

gects  of  legislative  responsibility  and  the  doctrine  of  non  delegation.  I  commend  the 
ubcommittee  for  taking  up  this  timely  and  crucial  issue. 

Some  have  asked — quite  fairly — what  could  the  Constitution  have  to  say  about  the 
state  of  legislative  practice  today?  TTie  current  administrative  state,  after  all,  is  a 
result  of  the  New  Deal.  One  might  think  that  this  is  a  contemporary  problem 
unimagined  by  the  colonial  generation  and  the  constitutional  framers. 

In  fact,  the  Framers  had  a  vivid  example  of  an  unaccountable  bureaucracy  before 
them  as  they  pondered  and  debated  what  form  of  government  to  give  this  new  and 
pristine  nation.  Just  as  we  look  back  200  years  to  understand  what  the  Framers 
were  thinking  and  doing,  many  of  the  Framers,  especially  those  most  responsible 
for  our  resulting  governmental  scheme — James  Wilson,  James  Madison  and  John 
Witherspoon — looked  back  200  years.  They  looked  back  to  the  Reformation  era,  and 
specifically  to  the  bureaucratic  and  unaccountable  pre-Reformation  Roman  Catholic 
Church. 

The  Framers  crafled  the  constitutional  form  of  the  federal  government  with  the 
abuses  of  the  Reformation  in  mind.  And  they  chose  a  format  that  echoes  the  views 
of  Reformation  theologian  John  Calvin.  Calvin  crafled  a  system  of  church  govern- 
ment to  meet  the  excesses  of  the  pre-Reformation  church.  Following  Calvin  s  lead, 
the  Framers  set  themselves  to  crafl  a  new  form  of  civil  government  that  would  jx?- 
sist  tyranny. 

Although  the  Framers  firmly  believed  that  legislators  were  capable  of  acting  in 
the  best  interests  of  the  country,  they  also  recognized  the  temptation  of  governors 
to  aggrandize  their  own  powers  to  the  detriment  of  the  people.  The  Framers  chose 
two  principal  means  by  which  to  ensure  that  the  federal  government  would  not  be- 
come a  means  of  tyranny:  First,  thev  decentralized  power  and  distributed  it 
throughout  a  complex  structure  which  channeled  power  into  three  federal  branches 
with  distinct  powers  and  into  the  individual  states.  To  quote  Framer  John 
Witherspoon,  a  Presbyterian  minister,  I'resident  of  what  is  now  Princeton  Univer- 
sity, ana  mentor  to  James  Madison  and  James  Wilson:  Every  good  form  of  govern- 
ment should  be  "complex,  so  that  one  principle  may  check  the  other  .     .     ." 

Two  eighteenth-century  metaphors  nicely  capture  the  checks  and  balances  system 
chosen  by  the  Framers:  one  is  of  a  watch,  witn  its  cogs  working  independently  but 
enmeshed;  the  other  is  of  the  planets,  each  with  its  own  path  to  follow  but  held  to- 
gether in  the  solar  system  by  mutual  gravitational  forces. 

Second,  in  the  second  phase  of  the  Constitution's  drafting,  an  explicit  Bill  of 
Rights  was  added  to  provide  explicit  protection  of  recognized  spheres  of  liberty:  for 
example,  religion,  speech,  the  press,  and  the  home. 

Today,  we  are  discussing  the  first  tack:  the  designation  of  certain  branches  with 
particular  and  limited  powers.  Art.  I,  sec.  1  of  the  Constitution  provides: 

All  legislative  powers  herein  granted  shall  be  vested  in  a  Congress  of  the 
United  States,  which  shall  consist  of  a  Senate  and  House  of  Representa- 
tives. 

In  Art.  I,  sec.  8,  the  Constitution  provides  a  list  of  "powers,"  which  includes  collect- 
ing taxes,  regulating  commerce,  coining  money,  protecting  intellectual  property,  de- 
claring war  and  raising  armies. 

The  Framers  had  a  vision  of  the  constitutionally  appropriate  legislator  acting 
upon  these  powers.  He  would  be  a  trustee  of  the  people  with  independent  authority 
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to  make  decisions  to  govern  the  nation.  See  Marci  A.  Hamilton,  Discussion  and  Deci- 
sions: A  proposal  to  Replace  the  myth  of  Self-Rule  with  an  Attorneyship  Model  of 
Representation,  69  N.Y.U.  L.  Rev.  477,  52S-44  (1994).  A  trustee  is  obliged  to  exer- 
cise independent  judgment  on  behalf  of  those  he  serves.  The  Kramers  believed  that 
a  representative  has  a  fiduciary  duty  to  engage  in  independent-minded  decision 
making  crafted  to  best  serve  the  people.  David  Schoenbrod,  in  his  book  Power  With- 
out Responsibility:  How  congress  Abuses  the  people  Through  Delegation,  cogently  ar- 
gues that  representatives  have  a  constitutional  obligation  to  make  "the  hard  policy 
choices"  for  the  people. 

The  important  message  I  bring  here  today  is  that  the  Kramers  intended  for  the 
members  of  the  House  and  the  Senate  to  have  and  to  exercise  independent  power 
to  make  the  hard  policy  choices  for  the  nation,  and  a  failure  to  do  so  violates  the 
constitutional  scheme.  The  American  experiment  in  democracy  is  not  an  example  of 
direct  democracy  in  which  the  people  actually  make  the  governing  decisions.  That 
model  was  explicitly  rejected  by  the  Kramers  as  unworkable.  Instead,  they  chose  a 
system  of  representation  which  charges  representatives  with  the  obligation  of  exer- 
cising their  independent  judgment. 

Kramer  James  Wilson,  who  deserves  much  of  the  credit  for  the  representative 
scheme  in  the  Constitution,  is  reported  to  have  explained  the  representative's  role 
as  follows: 

Mr.  Wilson  could  not  approve  of  the  Section  as  it  stood,  and  could  not 
give  up  his  judgment  to  any  supposed  objections  that  might  arise  among 
the  people.  He  considered  himself  as  acting  &  responsible  for  the  welfare 
of  millions  not  immediately  represented  in  this  House.  He  had  also  asked 
himself  the  serious  question  what  he  should  say  to  his  constituents  in  case 
they  should  call  upon  him  to  tell  them  why  he  sacrificed  his  own  Judgment 
in  a  case  where  they  authorized  him  to  exercise  it?  Were  he  to  own  to  them 
that  he  sacrificed  it  in  order  to  fiatter  their  prejudices,  he  should  dread  the 
restore:  did  you  suppose  the  people  of  Penn[sylvania]  had  not  good  sense 
enough  to  receive  a  good  Government? 

2  James  Madison,  The  Debates  in  the  Federal  Convention  of  1787  Which  Framed 
the  Constitution  of  the  United  States  of  America  399  (Gaillard  Hunt  &  James  B. 
Scott  eds.,  Prometheus  Books  1987)  (1920). 

It  is  an  indelible  feature  of  the  constitutional  scheme  that  legislation  is  constitu- 
tionally legitimate  even  if  it  does  not  refiect  the  popular  will.  That  feature  afTords 
legislators  the  latitude  necessary  to  make  the  best  decisions,  the  right  decisions.  To 
some  extent,  the  people  can  hold  legislators  accountable  if  they  seek  reelection.  Kor 
those  representatives  who  do  not,  the  people  have  little  control  over  them  during 
the  term  of  representation.  The  Constitution  builds  in  two  features  that  are  in- 
tended to  keep  representatives  accountable  even  though  they  hold  power  that  is 
independent  of  the  people:  enumerated  lawmaking  responsibility,  which  is  subject 
to  judicial  review,  coupled  with  two-way  communication  with  the  people.  Delegation 
disserves  both  constitutional  responsibilities. 

The  problem  we  face  today  is  that  Congress  increasingly  has  abdicated  its  con- 
stitutionally designated  job  of  making  the  hard  policy  choices.  Rather  than  subject- 
ing itself  to  the  political  heat  of  crafting  the  ruling  law,  it  has  increasingly  per- 
mitted itself  to  declare  broad  policy  goals  in  its  legislation  and  to  delegate  the  dif- 
ficult decisionmaking  to  unelected  officials  of  the  executive  or  the  judiciary  branch. 

The  Constitution's  structure,  language,  and  history  forbid  legislative  delegation  of 
policy  decisions.  The  nondelegation  principle  is  an  important  and  central  constitu- 
tional norm  which  is  necessary  if  representatives  are  to  be  held  accountable  and  the 
government  made  to  work  like  clockwork,  or  to  revolve  like  the  solar  system. 

Although  the  Supreme  Court  has  consistently  espoused  the  constitutional  impor- 
tance of  the  non  delegation  principle,  it  has  not  held  a  clear  or  a  strong  line  on  dele- 
gation. Indeed,  some  have  claimed  that  the  Court  has  never  invalidated  a  statute 
on  delegation  grounds.  But  that  is  an  exaggeration.  There  are  two  important  cases 
where  the  Court  did  so:  One  is  A.L.A.  Schechter  Poultry  Corp.  v.  United  States,  295 
U.S.  495  (1935),  and  the  other  is  Panama  Reftning  Co.  v.  Ryan,  293  U.S.  388  (1935), 
both  decided  in  1935.  In  both  cases.  Congress  handed  the  policy  choices  directly  to 
the  President,  providing  only  the  broadest  directions.  Schechter  Poultry  at  542;  Pan- 
ama Refining  at  415. 

Since  those  two  cases,  the  Supreme  Court  has  taken  a  more  deferential  stance  to- 
ward congressional  delegation,  though  it  has  never  overruled  Schechter  Poultry  or 
Panama  Rerming,  and  it  has  continued  to  affirm  the  importance  of  the  non  delega- 
tion norm.  In  the  Court's  most  recent  delegation  case,  the  Court  stated: 
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Another  strand  of  our  separation-of-powers  jurisprudence,  the  delegation 
doctrine,  has  developed  to  prevent  Congress  from  forsaking  its  duties.  .  . 
.  The  fundamental  precept  of  the  delegation  doctrine  is  that  the  lawmaking 
function  belongs  to  Congress,  U.S.  Const.,  Art.  I,  §1,  and  may  not  be  con- 
veyed to  another  branch  or  entity.  Field  v.  Clark.  143  U.S.  649,  692,  12 
S.Ct.  495,  504,  36  L.Ed.  294  (1892). 

Loving  V.  U.S..  116  S.  Ct.  1737,  1744  (1996).  This  reaffirmation  of  the  constitutional 
principle  sends  an  important  message  to  members  of  CongTX?ss  at  a  time  when  dele- 
gation has  resulted  in  a  steady  erosion  of  public  confidence  in  the  legislative  branch; 
increasing  numbers  of  scholarly  works  calling  for  forms  of  popular  self-rule  to  trump 
legislative  decision  making;  and  a  pervasive  belief  that  the  problem  cannot  be  fixed, 
in  other  words,  apathy. 

Each  of  these  tnreatens  the  integrity  of  the  constitutional  order,  and  the  capacity 
for  the  Constitution  to  do  that  which  its  eighteenth  century  draRers  believed  to  be 
its  central  mission:  to  ensure  liberty  through  a  smoothly  operating, 
antiauthoritarian,  accountable  governmental  system. 

In  the  American  constitutional  scheme,  the  people  delegate  significant  power  to 
legislators  to  make  the  decisions  that  run  the  country.  And  we  do  so  for  deeply  prag- 
matic reasons:  if  representatives  carry  out  their  duties  as  trustees  of  public  decision 
making,  the  country  will  thrive  as  other  citizens  can  pursue  careers  and  avocations 
that  contribute  to  the  polity  in  other  ways.  We  can  have  full-time  doctors,  street 
sweepers,  and  chefs.  Ix^gislators  open  the  way  to  freedom  for  all  of  us. 

But  we  should  only  be  willing  to  relinquish  the  real  power  given  to  members  of 
Congress  if  they  are  shouldering  the  burdens  that  then  free  us  to  live  our  lives  se- 
cure in  the  fact  that  the  country  is  being  run  smoothly  and  appropriately.  The  wide- 
spread practice  of  delegation  threatens  our  pursuit  of  "ordered  liberty." 

The  Supreme  Court  is  not  the  only  branch  of  the  federal  government  that  has  re- 
sponsibility for  carrying  forth  the  requirements  of  the  Constitution.  As  a  coordinate 
branch  in  the  constitutional  scheme.  Congress  bears  equal  responsibility  to  ensure 
that  it  conducts  its  business  in  a  constitutional  manner. 

Congress  must  clean  its  own  constitutional  house.  Congress  has  tried  to  take  per- 
sonal responsibility  before,  but  chose  a  scheme  that  appeared  to  the  Court  to  under- 
mine the  constitutional  power  of  the  President  to  veto  legislation.  In  the  early 
1980's  Congress  attempted  to  solve  its  delegation  problem  by  delegating  authority 
to  the  executive  and  then  retaining  a  "right  to  veto"  what  the  executive  decided. 
INS  v.  Chadha,  462  U.S.  919,  921-22  (1983).  The  Supreme  Court  declared  this  an 
attempt  to  make  an  end  run  around  the  President's  unilateral,  constitutional  power 
to  veto  legislation.  Id.  at  958-59. 

The  time  has  come  to  take  a  different  tack  to  restore  the  constitutional  order.  The 
proposals  brought  today  could  transform  the  entrenched  and  constitutionally  sus- 
pect practice  of  executive  lawmaking  into  one  of  legislative  lawmaking. 

To  the  extent  Congress  rc-cmbraces  its  constitutional  responsibility  to  make  the 
hard  policy  choices,  the  constitutional  order  can  be  reinstated.  Congress  could  re- 
turn to  the  role  designated  by  the  Kramers.  It  would  be  on  the  front  lines  for  the 
decisions  that  affect  citizens  and  the  country,  thereby  giving  the  people  more  lever- 
age, more  information,  and  more  power.  Federal  law  could  lose  its  Wizard  of  Oz 
quality  and  become  a  product  of  accountable,  independent  trustees. 

Conclusion:  Two  hundred  years  from  now,  who  will  be  looking  back  at  us  and 
judging  our  government?  Will  the  American  constitutional  system,  as  it  enters  its 
third  century,  appear  more  like  the  unaccountable  bureaucracy  of  the  pre-Reforma- 
tion  Roman  Catholic  Church  that  motivated  many  of  the  Kramers,  or  will  it  look 
like  the  ideal  government  envisioned  by  the  Kramers:  a  government  of  liberty  and 
efficiency,  running  like  clockwork,  with  its  various  cogs  acting  independently  but 
turning  in  tandem  with  the  others  so  that  the  whole  can  produce  a  unified  and  pro- 
ductive result?  The  proposals  before  the  Committee  today  hold  promise  for  moving 
us  closer  to  the  Kramers'  original  vision. 

Mr.  Gekas.  We  thank  the  professor  for  that  statement,  and  the 
Chair  will  yield  itself  such  time  as  he  might  consume  on  posing 
some  questions  to  the  panel. 

Professor  Gellhorn  asserted  that  whatever  the  Congress  should 
do,  it  should  be  selective  in  the  areas  in  which  they  ought  to  dele- 
gate or  not  delegate  full  authority  to  the  agencies.  It  seems  to  me 
that  what  Professor  Hamilton  has  just  said  jives  with  this.  That  is, 
the  scrutiny  that  we  ought  to  invite  to  these  pieces  of  legislation 
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could  result,  we  would  hope,  in  selecting  those  areas  in  which  we 
could  do  most  good  by  constraining  this  delegation  of  authority. 

Mr.  Grellhorn,  would  it  be  wise  to  "criteria-ize,"  if  that's  a  word, 
the  selection  process,  in  being  consistent  with  Mr.  Wetstone's  testi- 
mony, to  those  that  affect  public  safety  and  health?  For  instance, 
if  they  affect  public  safety  and  health,  we  should  scrutinize  less  or 
we  should  delegate  less  or  more.  Or  if  it's  an  economic  impact,  we 
should  delegate  less  or  more.  Is  that  the  way  we  see  that  the  selec- 
tion process  should  be  made? 

Mr.  Gellhorn.  I  would  respond  initially  by  saying  I  commend 
you  for  looking  for  a  compromise,  a  solution,  that  will  bring  the  dis- 
parate voices  together.  But  I  don't  think  the  criteria  that  you  sug- 
gest are  ultimately  going  to  work  since,  no  matter  how  crafted, 
they  would  tend  to  be  so  broad  as  to  possibly  encompass  dozens, 
hundreds,  or  virtually  all  of  the  legislation  that  Congress  considers 
because  economic  regulation  oflen  has  as  part  of  it  safety  regula- 
tion, and  vice  versa. 

Indeed,  Congressman  Smith's  proposal  suggests  that  the  pro- 
posal here,  the  legislative  enactment  of  regulations,  should  only  be 
for  those  rules  where  the  authorizing  committee  has  designated 
that  implementation  should  be  subject  to  this  congressional  imple- 
mentation process.  While  that's  attractive  at  least  in  taking  a  first 
cut  at  restricting  the  scope,  I  don't  think  it  works.  I  think  that,  in 
fact,  most  authorizing  committees  would  say,  "We're  competent;  we 
can  do  it,"  and,  therefore,  it  would  cover  most  legislation. 

The  second  thing  is  I  don't  know  whether  it  would  work,  and  I 
don't  think  anybody  can  tell  you  that  it  would  work.  I  do  know  that 
delegation,  as  Professor  Hamilton  has  pointed  out,  is  undesirable, 
on  the  one  hand,  and  yet  it  seems  to  be  the  solution  that  Congress 
keeps  picking,  including  this  Congress.  So  it  suggests  to  me  a  dif- 
ferent approach,  and  that  is,  let's  find  out  if  the  process  can  work 
in  a  discrete  area.  When  you  try  a  new  idea,  you  try  it  in  a  limited, 
discrete  area,  and  I  would  say  pick  a  specific  subject. 

One  area  of  concern  is  EPA  regulation,  not  all  of  EPA  regulation, 
but  a  discrete  area  of  EPA  regulation,  and  see  if  legislative  over- 
sight in  this  process  makes  an  advance.  I  think  it  might,  and  I 
think  in  the  process  you  might  learn  how  it  works  better,  how  do 
you  craft  vour  own  rules  to  accomplish  it.  That  pragmatic  approach 
is  much  better  in  my  view  than  identifying  some  criteria  that  I 
can't  predict  in  advance  would  work  or  not. 

Mr.  Gekas.  Mr.  Wetstone  was  eloquent  in  showing  that  most  of 
the  regulations  he  says  that  have  been  promulgated  over  the  last 
25,  30,  40  years  have  been  popular.  How  do  you  respond  to  the 
brick  that  was  brought  to  our  attention  by  Congressman  Taylor? 

Mr.  Wetstone.  Well,  I  think  that  the  way  to  deal  with  these 
problems — and  I  think  that's  a  good  example — is  to  amend  the  laws 
under  which  the  rules  are  being  issued  and  those  are  the  laws  that 
provide  the  authority.  The  agencies  are  very  clearly  limited  in 
terms  of  what  they  can  do  by  the  directives  that  are  in  the  author- 
izing law.  And  if  you're  going  in  the  direction  that  Professor 
Gellhorn  suggests — and  I  think  that  is  a  good  direction — then  real- 
ly where  that  takes  you  is  very  close  to  simply  saying:  identify  the 
laws  that  are  the  problems  and  grapple  with  those  problems,  be- 
cause I  do  believe  that  a  sweeping  effort  to  deal  with  the  brick 
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problem  is  going  to  create  a  whole  bunch  of  other  problems  that  are 
much  more  widespread  and  serious. 

Mr.  Gekas.  Would  you  defer  to  the  ombudsman  theme  that  is 
undertaken  by  Members  of  Congress  to  deal  with  that?  In  other 
words,  a  little  construction  firm  in  my  area  is  hit  with  the  brick 
problem.  So  they  call  me,  and  I  should  just  try  to  work  it  out  with 
the  agency.  Is  that  what  you're  saying?  Forget  the  delegation  prob- 
lem? 

Mr.  Wetstone.  No,  I'm  suggesting,  rather,  Mr.  Chairman,  that 
OSHA  should  be  revised  in  terms  of  the  authority  that's  granted 
the  agency  to  deal  with  that  kind  of  problem.  I  would  point  out 
that  the  brick  regulation  as  was  read,  is  extremely  dumb,  but  not 
harmful  to  anyone.  I  mean,  you  know,  telling  people  who  manufac- 
ture bricks  what  a  brick  is  is  obviously  ridiculous.  On  the  other 
hand,  it  doesn't  hurt  them. 

Mr.  Gekas.  Well,  how  do  you  know  that?  Any  new  forms  they 
have  to  fill  out  or  some  lawyer  that  they  have  to  hire  or  some  ad- 
ministrator, some  bookkeeper,  that  adds  to  their  expense  does  im- 
pact upon  them.  We  have  hundreds  of  anecdotes  of  that  type.  I  just 
wanted  you  to  know  that. 

Mr.  Wetstone.  I  would  venture  that  many  of  those  are  just  that, 
anecdotes,  and  in  the  environment  area  we  heard  many  things.  We 
heard  about  OSHA  requiring  holes  in  buckets  and  stories  and  sto- 
ries of 

Mr.  Gekas.  The  anecdotes  match  those  volumes  over  there, 
therefore,  making  them  more  than  anecdotes.  I  misspoke — not 
anecdotes;  it's  a  history. 

But,  anyway,  my  time  has  run  out  in  this  first  round  of  ques- 
tions. We'll  get  to 

Mr.  ScHOENBROD.  Mr.  Chairman,  could  I  respond  to  that  ques- 
tion? 

Mr.  Gekas.  Certainly. 

Mr.  ScHOENBROD.  I  think  you're  right;  I  think  it's  true  that  the 
goals  of  these  laws  are  popular.  Clean  air  is  popular.  Minimizing 
job  loss  from  clean  air  regulation  is  popular.  What's  unpopular  is 
the  bureaucrats,  and  I  think  we  have  to  consider  why  the  goals  are 
popular  and  the  bureaucrats  are  not.  The  reason  is  that,  with  the 
best  of  intention.  Congress  structures  the  laws  so  it  embraces  the 
popular  goals  and  then  asks  the  agency  to  reconcile  these  irrecon- 
cilable goals  to  make,  in  effect,  bricks  without  straw.  And  the 
upshot,  of  course,  is  the  kind  of  legislative  paralysis  and  bureau- 
cratic paralysis  that  leaves  health  unprotected,  that  leaves  busi- 
ness unsure  of  its  obligation,  and  so  on. 

Now  I  think  that,  given  the  political  incentives,  this  type  of  pa- 
ralysis is  going  to  continue  to  take  place  unless  Congress  manages 
to  kind  of  give  up  the  political  advantages  of  delegation  by  saying, 
"No,  we're  going  to  make  the  hard  choices."  And  the  fact  is  that  if 
Congress  has  to  decide  the  question  of  what  kind  of  law  there 
should  be  limiting  lead  in  gasoline.  Some  folks  are  going  to  say 
there  ought  to  be  less  and  some  are  going  to  say  there's  going  to 
be  more,  so  that  the  choice  will  in  fact  be  hard.  But  in  the  long 
run,  for  Congress  to  make  that  choice  is  best  for  your  constituents. 
Otherwise,  the  bureaucracy  grinds  on  and  on  and  on. 
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Mr.  Gekas.  We  now  yield  to  the  gentleman  from  Georgia,  if  he 
wishes  to  pose  any  questions  to  the  panel,  5  minutes. 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

I've  been  reading  through  some  of  the  written  testimony  here;  I 
got  here  late  and  wasn't  able  to  benefit  from  all  of  the  oral  re- 
marks. Do  all  of  you  agree  that  looking  at  this  legislation  is  a  good 
idea,  that  it  represents  a  move  in  the  right  direction,  even  if  you 
all  disagree  to  some  extent  on  the  precise  details,  maybe  how  far 
it  goes,  but  does  everybody  agree  that  it's  a  good  idea  to  begin  look- 
ing at  this  process  and  begin  trying  to  get  things  back  in  balance? 

Mr.  Gellhorn.  I  think  that  I  would  dissent  if  we  interpret  that 
as:  do  we  need  to  have  a  broad  change  in  the  Administrative  Proce- 
dure Act  to  authorize  this  on  a  wide  scope?  I  think  it's  a  good  idea 
to  rethink  the  structure  of  Government  at  times  and  a  good  idea 
to  ask  ourselves  seriously  what  is  the  appropriate  role  tnat  Con- 
gress can  fill  and  how  far  it  can  go.  I  think  it  would  also  be  a  good 
idea  to  experiment,  to  see  if  Congress  can  fill  this  role  in  a  different 
fashion,  but  I  do  think  it  important  that  we  not  make  an  effort  to 
make  a  broad  leap  before  we  know  what's  on  the  ground  when  we 
land. 

Mr.  Wetstone.  I  agree  and  then  some.  I  do  feel  that  this  is  not 
the  right  direction,  not  a  constructive  direction  to  be  moving,  If 
there  are  problems  in  these  laws,  then  the  problems  should  be  ad- 
dressed, and  we  always  have  the  authority — and  Congress  does 
now — to  do  what  Mr.  Schoenbrod  just  suggested.  Congress  could  al- 
ways go  out  and  simply  say:  phase  lead  out  of  gas.  They  had  the 
authority  in  1970;  they  had  in  1990,  when  in  the  end  they  did  it — 
to  the  credit  to  all  of  you — and  that  authority  is  not  something  that 
would  be  created  by  this  proposal.  I  think  this  approach  is  going 
to  create  a  huge  number  of  problems,  and  I  would  point  out  that 
restraining  bureaucracy  may  sound  good,  but  when  the  Govern- 
ment was  closed  down,  that  proved  unpopular,  and  I  think  this 
would  be  an  extension  of  that,  and  a  permanent  one 

Mr.  Barr.  Not  in  my  opinion. 

Mr.  Wetstone.  OK  (Laughter.] 

Mr.  Jerry  Taylor.  Let  me,  if  I  can,  comment  for  a  moment. 

Mr.  Barr.  I  didn't  want  to  stop  you  from  what  you  were  saying, 
but  not  in  my  district,  in  some  places  maybe,  but  was  there  some- 
thing more  you  wanted  to  say? 

Mr.  Wp:tstone.  Well,  only  just  this:  the  laws  that  are  problems 
should  be  identified  and  addressed,  and  that's  really  the  way  to 
deal  with  them,  and  Congress  should  take  responsioility  for  the 
legislation  under  which  these  rules  are  issued. 

Mr.  Jerry  Taylor.  If  I  can  for  a  moment,  let  me  dissent  a  bit 
from  Mr.  Gellhorn's  remark.  He  enjoins  us  to  rethink  the  appro- 
priate role  of  Congress  carefully  and  to  consider  what's  appropriate 
for  Congress  to  do.  Well,  happily,  that  was  done  for  us  200  years 
ago  when  this  Government  was  established.  The  appropriate  role 
for  this  Congress  is  clear.  It  is  to  author  the  law.  The  appropriate 
role  for  the  executive  branch  is  clear.  It  is  to  enforce  the  law.  And 
the  appropriate  role  for  the  judiciary  clear.  It  is  to  interpret  the 
law.  That  is  that.  Any  rethinking  beyond  that  largely-established 
and  textbook  civics  course  is  something  that  is  appropriately  done 
through  a  constitutional  amendment. 
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The  problem  in  delegation  is  that  Congress  has  figured  out  a  way 
to  circumvent  the  separation  of  powers,  and  I  believe  it  was  not 
done  because  the  executive  branch  stole  in  in  the  middle  of  night 
and  grabbed  the  power  from  Congress.  Clearly,  that's  not  the  case. 
What  has  happened  is,  as  Mr.  Schoenbrod  has  quite  ably  pointed 
out,  that  Congress  has  found  ways  to  gain  political  advantage  by 
passing  the  virtual  equivalent  of  goodness  and  niceness  laws  and 
then  delegating  to  the  bureaucrats  the  job  of  determining  how  to 
enforce  the  goodness  and  niceness  laws,  so  that  they  gain 

Mr.  Barr.  Would  an  appropriate  term  to  describe  that  be  abroga- 
tion? 

Mr.  Jerry  Taylor.  Absolutely.  I  think  that  would  be  appro- 
priate. 

So  in  that  regard,  when  Mr.  Gellhorn  suggests  being  careful  and 
trying  to  test  this  here  or  there,  I  have  trepidations  on  two 
grounds.  One,  the  Constitution  is  not  selective  towards  depending 
upon  what  the  aim  of  legislation  is;  it's  rather  clear.  I  believe  the 
idea  behind  Montesquieu  and  Locke  and  others  who  wanted  sepa- 
ration of  power  is  timeless  and  it  does  not  expire  because  they  did. 

And,  finally,  I  would  certainly  suggest  that  it  allows  Congress  to 
selectively  be  accountable.  Congress  should  not  selectively  be  ac- 
countable. The  example  Mr.  Gellhorn  used  in  his  testimony — I'm 
not  sure  if  you  caught  it  or  not,  if  you  were  here  at  the  time  or 
not,  but  it  was  an  appropriate  one — was  the  recent  FDA  rule  by 
Mr.  Kessler  which  would  restrict  access  to  cigarettes  on  the  part 
of  the  teenagers  and  advertising.  And  he  mentioned  that  there 
were  some  1,000  pages  of  documents  submitted  by  FDA  with  that 
rule,  and  this  is  a  class  example  of  something  Congress  might  not 
want  to  have  gotten  into.  Well,  virtually  every  newspaper  I  read  an 
account  of  that  law,  of  that  regulation,  calls  this  the  most  impor- 
tant, sweeping  public  health  initiative  ever  initiated  by  Govern- 
ment. 

Mr.  Barr.  The  most  important  what? 

Mr.  Jerry  Taylor.  The  most  important  and  sweeping  health  ini- 
tiative ever  initiated  by  Government.  I  will  not  quibble  with  that, 
although  I'm  sure  some  people  could. 

That  having  been  said,  if  it's  an  important  and  sweeping  initia- 
tive never  before  undertaken  by  government,  you  folks  were  elected 
to  do  those  sorts  of  things,  not  the  President,  and  this  is  an  exam- 
ple where  Congress  should  not  selectively  be  allowed  to  say  to  var- 
ious constituencies 

Mr.  Barr.  Nor  Mr.  Kessler. 

Mr.  Jerry  Taylor  Icontinuingl.  Nor  Mr.  Kessler.  If  Mr.  Kessler 
wants  to  initiate  such  programs,  I  recommend  that  he  do  like  you 
and  run  for  office  and  ask  for  voters'  approval. 

Ms.  Hamilton.  Can  I  add  just  a  short  footnote  to  that? 

Mr.  Barr.  Yes,  please.  Well,  with  the  chairman's  permission. 

Mr.  Gekas.  We'll  so  indulge. 

Ms.  Hamilton.  Thank  you. 

I'd  just  like  to  note  that  Professor  G^llhorn's  and  Mr.  Wetstone's 
objections  are  identical,  and  they  are  basically  objections  to  the 
numbers  of  regulations  that  will  be  coming  back  to  Congress.  In  my 
view,  that  is  simply  a  clear  indictment  of  the  current  situation.  The 
numbers  of  regulations  are  high  because  delegation  has  run  riot. 
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And  so  I  would  not  endorse  Professor  Gellhom's  solution  that  you 
try  it  out  in  one  area.  Rather,  I  would  suggest  that,  if  the  numbers 
are  that  scary,  perhaps  try  to  find  a  way  to  review  very  important 
or  major  or  significant — whatever  term  you  want  to  use — regula- 
tions, if  a  definition  for  that  could  be  found. 

But  just  let  me  add,  the  hope  of  these  sorts  of  proposals  is  that 
the  number  of  regulations  will  be  reduced  because  the  administra- 
tive branch  will  be  scared  that  everything  they  do  is  now  going  to 
be  reviewed  by  people  who  represent  the  people,  and  so  the  hope 
would  be  that  we'd  have  fewer  regulations  as  a  result  of  these  pro- 
posals and  not  the  same  number  that  we  have  now  that  are 
unreviewed,  unreviewable,  and  causing  the  constitutional  problem 
that  we  have. 

Mr.  Barr.  Thank  you. 

Mr.  ScHOENBROi).  Could  I  also  answer,  Mr.  Barr? 

Mr.  Gekas.  Certainly. 

Mr.  SCHOENBROD.  Thank  you. 

I  agree  that  the  objective  ought  to  be  to  end  delegation.  As  to  ex- 
actly how  we  get  there,  I  think  there's  room  for  disagreement.  I  ap- 
preciate Professor  Gellhorn's  cautious  spirit.  But  under  Congress- 
man Hayworth's  bill,  with  the  expedited  process,  a  lot  of  these 
things  would  not  be  debated;  they  would  just  be  voted  on. 

I  want  to  emphatically  disagree  with  Mr.  Wetstone  that  Congress 
need  not  end  delegation  because  it  can  of  course,  always  has  to,  in 
fact,  enact  legislation  when  it  wishes.  His  suggestion  is  not  suffi- 
cient because  of  the  political  reality  that,  where  it's  a  choice  be- 
tween making  a  hard  choice  and  promising  the  best  of  everything 
to  everybody  Congress  is  likely  to  delegate.  That's  why  we  are 
where  we  are  today. 

Mr.  Barr.  It's  not  a — historically,  it's  not  a  question  of  likely  to; 
that's  what  they've  been  doing  for  40  years. 

Mr.  ScHOENBROD.  Exactly. 

Mr.  Barr.  Thank  you. 

Mr.  Gekas.  The  House  bills  have  preempted  the  committee 
gavel.  We  want  to  thank  all  the  members  of  this  panel  for  their  tes- 
timony. I,  for  one,  appreciated  it  personally,  and  professionally  of 
course,  but  I  tell  you  this:  I  can't  forget  that  brick.  [Laughter.] 

Thank  you  very  much.  This  meeting  is  adjourned. 

[Whereupon,  at  11:28  a.m.,  the  subcommittee  adjourned.] 
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